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OBIIAA XAPAKTEPUCTUKA PABOTHBI

AKTYaJIbHOCTh Te€Mbl [MCCEPTANIMOHHOIO WccJaeRoBaHuA. Bompocsl
pacnaga CeMbHM BCErjga BEIyT K BO3HMKHOBEHUIO HETATUBHBIX MOCIEICTBUU s
rocyJapcTBa Kak TMPUBHOCSIINE HECTAOWIBHOCTH B OOIIECTBO M BIEKYIIUE
BO3HUKHOBEHHUE COIUATILHBIX TTPOOJIEM.

[Ipobnema paspymieHuss Opaka 3acTaBiIsieT MPABOBEJAOB 00pamiarhCcs K
BOIIPOCY O TOM, KaK MpaBO MOIJIO Obl MOMOYb COXPAaHEHUIO CEeMbH, a TpH
HEBO3MOXXHOCTH JTOT0 — O0O0ECHeYUuTh MHUPHBIM Opakopa3BOAHBIN mpolecc ¢
COXpaHEHHEM TO3UTHBHBIX JIETCKO-POJIUTEIbCKUX OTHOIICHUH B MAaKCUMAJIHHO
BO3MOKHO JJOCTHKUMBIX O0OBEMax.

JIelicTByIOIIEE  POCCHUMCKOE  3aKOHOJATENbCTBO,  PEMNIAMEHTUPYIOLIEE
BOIIPOCHI PACTOPKEHHS OpaKa, HE OTBEUAET COBPEMEHHBIM PEaTHSIM.

ITouck penieHnii B 4aCTH COBEPUIEHCTBOBAHUS CEMEMHOTO 3aKOHOIaTEIbCTBA
Poccuiickoit ®denepannu 3acTaBiseTr oOpaTUTh BHUMAaHHWE Ha 3apyOE€KHBIH OIBIT
IIPABOBOTO PETYJIUPOBAHUS pacCMaTPUBAEMOM MPEIMETHO-00bEKTHOM 00J1aCTH.

be3ycnoBHbII HHTEpEC MPEACTABISIET CYIIECTBYIOIIAs CHUCTEMa IPaBOBOrO
PETYIHPOBaHUS PacTOp>KEeHUs OpakoB M MpaBorpuMeHuTensHas npaktuka B CLIA. 1
CBSA3aHO ATO C BO3MOKHOCTBIO UCCJIEIOBAHUSI COBEPIIEHHO HEOJHOPOJHOTO MacCHBa
HOPMATUBHOTO PETyJIMPOBAaHUS B paccCMaTpUBAaeMOM cdepe, AOCTyIa K COBEPUICHHO
crien(pUIecKor U JOCTaTOYHO OOIIMPHOM CyAeOHOM MpaKTHKE B 3TOU cdepe.

Kpome Toro, y »Toii Tembl €CThb M YHCTO MpPHUKIAAHAs aKTyaJlbHOCTb,
ompenensieMas BeCbMa HEMAJIbIM YHKCJIOM KaK 3aK/II0YaeMbIX MEXIY TpaklaHaMH
Poccun u CIIIA GpakoB, Tak ¥ B MOCIEAYIOIIEM PAaCTOPraeéMbIX MEXKIy HUMHU OpakoB
(mo 3axonomarenscTBY CIIIA) 1 COOTBETCTBYIOIIEH MOTPEOHOCTHIO B MPEIOCTABICHUN
HEO0OXO0IMMOM 110 3TOH TeMe 3aMHTEPECOBAHHBIM JIUIIAM HH(POPMAITUH.

Crenenbp Hay4yHOW pa3padoTaHHOCTH TeMbl. Tema 3apyOe€KHOTO OIBITa
MPaBOBOI'O0 PEryJIMPOBAHUS U CJIOXKUBILEHCS MPAKTHUKUA Pa3BOJIOB MPECTABIACT
CYIIECTBEHHBI MHTEPEC 11 COBPEMEHHOM POCCHMCKOW HAayKHM CEMEMHOIO IpaBa.

PaboTel O 3TOMY HanpaBJIE€HUIO €CTh, HO UX OOBEKTUBHO HEMHOTO.
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MoOXHO BBIIEIUTH PaOOThl TAKUX COBPEMEHHBIX POCCHUUCKUX aBTOPOB, KakK:
C.H. bougoB, M.C. NUBanoBa, H.B. MBanosckas, O.IO. Unsuna u HO.®D. becnanos,
O.A. Kabsiues, M.A. Kocapea, B.A. Ilamkosa, O.B. IIporononora, O.I". Yenkona,
O.A. Xa3oBa, JI.B. Uepnomazosa, 1.C. llyposa, O.1O. fAnenko u ap.

Haubonee Onu3kumMu K TeMme HAIIEro HMCCIEAOBaHUS SIBISIOTCS TyiaBa 18
kaurn B.M. IlllymunoBa u rnaBa XIII kauru Ywunbsma bepnama, HO 3TH paOOTHhI
MOCBSAIIECHBI 00JIee OOIUM OMUCAHUIM U HE JCTATU3UPYIOT HEOOXOIUMBIM 00pazoM
3aKOHO/IATEJILCTBO IITATOB U CYyACOHYIO MPAKTUKY, XOTS U KacaloTCsl STUX BOIIPOCOB.
VYkaxkem Ttakxke mnepeBoaHyro pabdoty Jloypenca ®dpuamdna «BBenenuwe B
aMmepukaHckoe npao» u u3nanue «CoenuneHnsie [1Itater AMepuku: KoHCTUTYIUS 1
3aKOHO/IATEIIbHBIC AKThI.

N3 3apyOGexxHbIX  aBTOPOB, paccMaTpUBABIIMX TEMYy  IPaBOBOTO
perynupoBanust pa3BojioB B CIIIA, Beienum cienyromux: Ywibsim bepaam (William
Burnham); JIxxon bpaaysii (John S. Bradway); Jloypenc ®puamdn (Lawrence M.
Friedman) u I'pant Xoaitaen (Grant M. Hayden); Koatpun Illoy Cnat (Katherine Shaw
Spaht); JIunop Betinman (Lenore J. Weitzman); bpumxut M. bonenxeitmep (Brigitte
M. Bodenheimer); Maiikn Vaitnunar (Michael J. Whaling); bmaitz {u [Iponno (Blaise
Di Pronio) u ap.

N3 ducna paboT COBETCKMX aBTOPOB  CJEAYET BBIACIUTH PabOTHI
I0.A. Anemmnoi, O.A. Hroxesoit, FO.A. Koponesa, H.B. Opnogoii, C.M. IleneBuna,
A.A. Py6anoBa, [I'.M. CeepmnoBa,  O.M. Cypanbckoro,  S.®. ®apxTanHona,
A.l'. XapueBa, E.I'. fIkoBieBoil (IuccepTaliu COBETCKOTO IMEpUoAa yKa3aHbl HAMH
HITKE).

N3 duucna paboT  JOPEBOTIONMOHHBIX  aBTOPOB  0003HAUMM  TPYIIBI
C.II. T'puroposckoro, B.W. JloopoBosnbckoro, A.A. 3aBbsiioBa, W.A. JInHHHYEHKO,
A.Jl. CriocobGuHa u ap.

[To 3asBIEHHOIN TeMe U MO COMNPSIKEHHBIM C HEM TeMaM ObUI 3allMIIeH P
JUCCEPTALMOHHBIX pabOT OTEUECTBEHHBIX U COBPEMEHHBIX YKPAaWHCKUX aBTOPOB, B
ux yuciue cienyromnme: M.X. Abenunn, M. Anbxanad, O.FO. Banbko, K.M. I'munsna,

M.C. UBanosa, B.1. Kucuns, U.11. Kopxakos, E.A. KpuBonanosa, A.H. JleBymikuH,



H.A. Margeesa, H.A. Matpocos, H.C. Marpoxun, O.I'. Mupomntob6osa, .B. Haymos,
C.M. Ileneun, C.H. Taraesa, B.W. Teproimankos, O.JI. Tummuna, O.I'. Yenkosa,
O.A. XazoBa, H.A. Uyaunosckas, H.C. IllepctHesa.

Bmecte ¢ Tem B ykazaHHBIX paboTax 3apyOekKHBI OMNBIT ObLI OXBayeH
JOCTaTOYHO (hparMeHTapHo, JuMOO0 Opanoch sl aHaidu3a TOJIbKO 1 3apyOexkHOe
rocyaapctso (Ho He CIIA).

EnuHCTBEHHBIM HCKIIIOUEHHEM Obula 3ampuineHHas cBbime 30 JeT Hazan
kanauaarckas aucceptaius E.I'. SIkoBieBol, kotopas (Ipu BceX €€ JTOCTOMHCTBAX)
y)Ke, K COXXKaJleHWI0, HE OTBedaeT akryalbHOCTU neucTByromux B CIIIA HbiHE
COOTBETCTBYIOIIMX HOPMATUBHBIX PEKUMOB U HE oOOecreymBajia TaKOTO OXBaTa
3akoHoAaTesbcTBa MTAaTOB CIIIA ¢ ux geTanu3upoBaHHBIM PACCMOTPEHUEM U TAKOTO
o0beMa COOTBETCTBYIONICH MPaBONMPUMECHUTEIHHON MPAKTHUKU, KaKHE HEOOXOIUMBI
JUTS TI€JT HACTOSIIET0 UCCIICIOBAHMS.

KommnekcHoe  wuccneoBaHMe  COBPEMEHHOTO  aMEPUKAHCKOTO  OIIbITA
IIPaBOBOTO PEryJIUPOBAHUS pPACTOPKEHUS Opaka B HacTosiee BpeMs B Poccum
OTCYTCTBYET.

O0bekTOM IHMCCEPTANMOHHOIO MCCJAeJ0BAHUS BBHICTYNIIN OOIIECTBEHHbIE
otHomieHus, Bo3Hukarone B CIIIA B cBs3u ¢ pacTopkeHHeM Opaka, a TaKKe IO
MOBOJTY peaju3allii rocyJapcTBOM Mep, HaIlPaBICHHBIX HA COXPAHEHUE CEMbH.

IIpeanmeromM JaHMCCEPTAIIMOHHOIO HCCJEI0BAHUA BBICTYNWIN HOPMBI
3akoHogatenbcTBa CoenuHeHHbIx lllTatoB Amepuku Ha QeaepanbHOM U, TPEKIE
BCEr0, PETHOHATHHOM YypOBHE (IITaTOB) B cepe pacTtopkeHus Opaka, a TakkKe
COOTBETCTBYIOIIUE MaTepHAIIbl IPABOIIPUMEHUTEIBHON PAKTUKHU.

Heab0o auCCEPTALMOHHOTO  HCCAEAOBAHMSA  SBJISETCA  NPOBEJACHUE
KOMILUIEKCHOTO HAay4YHOTO MCCJEJOBaHUS COAEpKaHUS U OCOOCHHOCTEW WHCTHUTYTa
pactopxkenusi Opaka B CIIIA, Bkitoyasi CpaBHUTEIBHO-IPABOBOE HCCIIEI0BAHUE
3akoHoaTenbcTBa mTatoB CIIA o pactopskeHun Opaxa.

Hean AMCCEPTALMOHHOTO HCCJIeJOBAHUSA npeaonpeaeJTuiIa
dbopmyupoBaHue M pelleHHEe HUKECTEAYHINMX HAYYHO-HUCCIEA0BATEIbCKHX

3agayd:



* aHANM3 CYIIECTBYIOIIUX B 3apyOeKHOW CeMeiHO-TIpaBOBOM  Hayke
TEOPETUUYECKUX MOJAXOJ0B K HCCIEIOBAHUIO M OOBSICHEHUIO NPABOBOW MPHUPOABI
pacTop>keHus Opakxa;

* U3yYEHUE HMCTOPUM Pa3BUTHUS 3aKOHOJATENbCTBA O PACTOPKEHUM Opaka B
CIIA ¥  COOTBETCTBYIOIIEH  MPaBONPUMEHHUTEIHHOM  MPAKTUKU, HUCTOPUU
TpanchopMaluu MOJAXOA0B B Hayke cemeiiHoro mpaBa CIIA no Ha3zBaHHOMY
BOIIPOCY;

* CPAaBHUTEJIBHO-NIPABOBOE HCCJEJOBaHME M 0000IIEeHHe O0COOEHHOCTEH
PaBOBOTO peryjaupoBanus pacrtop:kenus Opaka B CIIA — Ha denepaibHOM ypoBHE
U Ha YypOBHE CYOBEKTOB (Qeaepannu (IITATOB), NPEXKJIE BCEro — HCCIEIOBAaHUE
3akpemieHHbIX B 3akoHojaarenbcTBe CIIIA ocHoBaHuii pacropkeHus Opaka u
METOA0B MPEIOTBPAILECHHS Pa3BOJOB;

* m3yuenue cyneonoit mnpaktuku CIHIA u HayyHoe 00001IeHHE
UHTEpIIpeTalui, BBIPAOOTAHHBIX CYACOHBIX HHCTAHIUAMH (PA3IMYHOTO YPOBHS)
ATOrO rOCYJapCcTBa MO KIIFOYEBBIM BOIIPOCAM, CBSI3aHHBIM C PacTOp KeHHEM Opaka;

* HCCIIeJIOBaHUE TPUPOJIbI, OCOOEHHOCTEW M 3HAUYE€HUS KOBEHAHTHOro Opaka
KaK OJTHOTO M3 HHCTPYMEHTOB NMpodUIaKTUKH pa3BooB B CIIIA.

Hay4H0-MeTO1010rH4eCKYH0 OCHOBY AHCCEPTALMOHHOIO HCCJICAOBAHUS
COCTaBHJI KOMIUIEKC pa3IMYHBIX OOIIEHAYYHbIX M YaCTHOHAYYHBIX METOJIOB
HAy4YHOro TMO3HaHWA. B paMkax JuMCCepTallMOHHOTO HWCCIIEIOBAHUS, B YHCIE
OOIIIEHAyYHBIX METOJIOB, MPUMEHSJICS METOJ] HAayYHOrOo aHaiu3a KaK OCHOBHOM
MCCJIEeI0BATEILCKU MHCTPYMEHTapuii. MeTo cuHTe3a MO3BOJIMI CPOPMYIUPOBATH
PSI aBTOPCKUX KIAcCH(PUKAUA W JePUHUINMN, MPEACTABICHHBIX B JMCCEPTAIUH.
[IpuMeHeHne CHUCTEMHOIO0 TMOAXOJa TO3BOJUIO MPEJACTABUTh AJEKBATHYIO H
KOMITIEKCHYI0 KapTuHy 3akoHopatenbctBa CIIIA B paccmarpuBaemoii chepe. U3
YHClia YaCTHOHAYYHBIX (OTPaciIeBbIX) METOMOB, (OPMaTbHO-IOPUAMYECCKUI METO.
MO3BOJIMIT PACKPBITh U UHTEPIPETUPOBATH COAEPKAHUE KOHKPETHBIX HCCIETYyEMBbIX
HOpM 3akoHozarenbcTBa CIIA. CpaBHUTETBHO-TIPABOBOM  MCCIIEIOBATENBCKUN
METOJ] TMO3BOJIMJI  CONOCTAaBUTh  AaHAJIM3  3aKOHOJATENbCTBA  KaXJAOro U3

uccnenoBanubix mratoB CIIA B paccmarpuBaeMoit cdepe U pe3yiabTaThl TAKOTO



aHanu3a, 0000IUTE 0OCOOEHHOCTU MPABOBOTO PErYJIUPOBAHUS PACTOPKEHU Opaka B
CHIA. IlpumeHeHnueM MeTOJa WHAYKIHUHU (OT YaCTHOTO K OOIIEMY) IHUCCEPTaHT
no0unack 0000IIEHHs UCCIIEJOBAHHBIX HOPMATUBHBIX MPABOBBIX aKTOB U CYIEOHBIX
pelieHuii, (GopMyJIHpOBaHUS MHOXKECTBa 0000mamuX BbIBOIOB. I[lpuMeHeHue
MeToJa JACAYKIMU (OT OOIIEero K YacTHOMY) MO3BOJIHJIO JUCCEPTAHTY PaCKPHITh
MPaBOBYIO TPUPOJY KOHKPETHBIX HMHCTPYMEHTOB IMPEBEHIMU T'OCYIapCTBOM
pa3BoyioB. [IpuMeHEeHNEM KOHKPETHO-UCTOPUYECKOrO0 MeToja (B paMKax CeMeWHO-
MpaBOBOM HAyKHM) JUCCEPTAHT peliaja 3ajady MCCICIOBAHUS HCTOPUYECKUX U
COIMAIBHBIX MPEANOCHIIOK, MPEAONPESTUBIINX OCHOBHBIC HAIPaBICHUS Pa3BUTHUS
PErHOHATIBLHOTO U (peAepalbHOTO 3aKOHOAATENIbCTBA O pacTopxeHuu Opaka B CIIIA.
OTpakeHHBIE B TEKCTE JIUCCEpPTAlMM JIOTHKA M HCCIEI0BATEIbCKAs METO0JIOTHS
MO3BOJISIFOT TOATBEPAUTH aKTyaJIbHOCTh 3asBIEHHBIX METO0JIOTHYECKUX IMOJX0JI0B,
BepU(DUITUPOBATh OCHOBHBIC TIOJIYYECHHBIE B XOJI€ HCCJIEIOBAHUS PE3YJIbTATHI,
NOJITBEPAUTh HCKIIOYUTENBbHBIA aBTOPCKUM BKJIAaJ B  TOJATOTOBKY JIaHHOU
JUCCEPTALINH.

TeopeTHyeckyl) OCHOBY [MCCEPTAIMOHHOIO HCCJEIOBAHMS COCTaBIIU
Hay4HbIe pabOTHl BUIHBIX COBPEMEHHBIX OT€YECTBEHHBIX MPEICTABUTENCH IPaXkKIaHCKO-
OpaBOBOM W CceMEWHO-TpaBoBOMl Hayku, mpexae Bcero — C.C. Anekceesa,
M.B. AHTOKOIBCKOH, B.B. bes6axa, K.M. benukoBo#, JL.IO. BacuneBckoii,
B.M. l'onrano, B.B. 3aiineBa, C.A. MBanoBoii, M.H. Ky3nenosa, O.A. Ky3Hernosoii,
A.H. JleBymikuHa, H.A. MuxaiiinoBoi, B.I1. Mo3onuHa, B.®. IloHbKH,
JIL.M. ITuenuHIEBOM, C.K. Comomuna, C.A. Crenanona, E.A. CyxaHoga,
E.M. TyxunoBoit-Opaanckoid, B.W. [{piranosa, M.}O. Yensruesa, H.C. [llepcTHEeBOH,
T.B. lllepmens, B.®. Skosnesa.

HayyHass HOBH3HA /JHCCEPTAIMOHHOIO MCCJIEJ0BAHUA OO0YyCIIOBIEHA
BBIMIOJIHEHUEM KOMIUIEKCHOIO HAy4YHOrO aHali3a MPaBOBOrO  PEryJUpPOBAHUS
WHCTUTYTa pactopkenus Opaka B CIIIA, 0OCHOBBI KOTOPOTO B MOCIEAHUE JTCCATUICTHS
MOABEPTatOTCs CYIIECTBEHHBIM U3MEHEHUSIM.

Huccepraiisi BBOJUT B HAy4yHbId O00OpOT HOBBIE (QefepalibHble U

pEruoHalIbHbIE HOPMAaTUBHBIE MPABOBBIC aKThl, MOKa3biBasi (popmupoBanue B CIIA



MPUHIUINAAIFHO HOBBIX TMOAXOJAOB K pEriiaMeHTAallMM OCHOBaHMA W MPOUEAYpP
pacTop>keHus Opaka, YYUTHIBAIOIIUX OOIIEMUPOBBIE TEHACHIIMM B IMPABOBOM
peryJIupoBaHUM paciajia CEMbH.

AHanu3upysi ~ paHee HE  M3YyYCHHbIE  POCCUUCKMMH  IpaBOBEIaMU
3aKOHOJIaTEJIbHbIE AaKThl IITATOB M COOTBETCTBYIOIIYIO MPaBONPUMEHUTEIHHYIO
MPaKTUKy, AaBTOP PACKPBIBACT COJACpPKAHWE M 3HAUYCHHE TAaKUX IOJXOJ0B
MPUMEHUTEIHFHO K OCHOBAHHSIM PAaCTOPKEHHUS Opaka, MO3BOJSIONIUM B 3aBUCUMOCTH
OT COBOKYITHOCTH (PaKTOPOB MPUMEHSTH JUOO YHOpOIIEHHBbIe, U060, HA000POT,
YCJIOKHEHHBIE TPOIEAYpPhl pa3Bojia, TEM CaMbIM CO3/laBasl YCJIOBHUS I 3alUThI
WHTEPECOB YJIEHOB CEMbHM, OCOOCHHO HECOBEPIIEHHOJETHHX JETeH, IMPEO0JICHHS
HETaTUBHBIX MTOCJIEICTBUM pacraja CeMbH.

BrimorHeHHOE  aBTOpPOM  JUCCEPTAIIMOHHOE  HWCCJICIOBAaHME  OTBEYaeT
aKTyaJbHBIM TOTPEOHOCTSIM POCCHUICKON HAayKd CEMEHHOro MpaBa B JajbHEHIIIEM
U3y4eHUH TIPaBOBOTO peryaupoBaHusi pactopxkeHuss Opaka B CIIA, 3amuTel
MHTEPECOB HECOBEPIICHHOJETHUX JIeTEeH MpPH pacnaje CeMbU, CIIOCOOOB M METO/IOB
yKperieHus: Opaka, y4YuThIBas HaJu4hMe€ MHOTOYHMCICHHBIX OpakoB pPOCCHUHCKUX
rpaxaad ¢ rpaxxaanamu CIIIA.

Ha 3ammTy BHIHOCATCH HMKeCIeAYOUIUe MOJI0KeHHs

1. Ha ocHoBe anamm3a 3akoHomarenbcTBa mraroB CIIIA paspaboTana
aBTOpCKas KiIacCHU(PUKAlUg TUIOB TMPABOBHIX PEXHMOB pacTOpKeHHUs Opaka — B
3aBUCUMOCTHU OT MIPUMEHSIEMOTO MOPSAKA PACTOPKEHUS OpaKa:

* YOPOIIEHHBI  (IUOepasbHbIN) PEXHUM, JOMYyCKAIOMUNA BO3MOKHOCTH
pacTopkeHHusl Opaka B YMPOIIEHHOM MOPSAKE MO 3asBICHUIO OJHOTO M3 CYNPYroB
MpU HAJIUYUKM «OE3BMHOBHBIX» OCHOBaHMI (0€3BO3BpATHOE pa3pyllieHUE Opaka WIH
BO3HMKHOBEHHUE HETIPUMHUPHUMBIX Pa3HOTIACUNA MEXIY CyNpyraMu);

* YMEpEHHbIH  (MEIMAHHBIM)  PEXUM, JOMYCKAIOMHMI  BO3MOXKHOCTD
pacTopkeHusi Opaka B YINPOUIEHHOM MOPAJAKE MO MOMAJEkKaueMy OOOCHOBaHUIO
3asBJICHUIO OJHOTO U3 CYNPYroB, MO MPUMEPHO OIPEJACICHHOMY MEPEUYHIO
OCHOBaHUH, B TOM 4HCII€ «OE€3BUHOBHBIX», W JUIIb MPU HATUYHH HUX OOOIOJHOTO

corjlacusi Ha pactopxeHue Opaxa. [Ipu oTkaze 0JJHOTO U3 CYNPYroB OT PACTOPKEHUS



Opaka pa3BOJ OCYIIECTBIISIETCS B OOIIEM CyAcOHOM MOpSAKE W 3asBUTENb 00s3aH
J0Ka3aTh HAaJM4KMe YKa3aHHbIX OCHOBaHUM;

* YCIOKHEHHBIN  (MCKIIIOYMTENbHBIM)  pEXUM,  MpedyCMaTpPUBAIOIINMA
pacTopkeHre Opaka B o0mieM CyaeO0HOM MOpsJIKE IO MojyIeKalieMy 000CHOBAHUIO
3asiBJICHUIO OJIHOTO M3 CYNPYTOB M IO HCYEPIBIBAIOIIE ONPENEIEHHOMY 3aKOHOM
(3aKpbITOMY) TIEPEYHIO OCHOBAaHWUU, B KOTOPBIM HE BXOJAT «OE3BUHOBHBICY
OCHOBAHHSI.

2. OcHOBaHUsI pacTop)keHusi Opaka, M3BECTHbIE 3aKOHOJATEIhCTBY IITATOB
CIIIA, moryT OBITh pa3/ieJIeHbl Ha CIAEAYIOIINE BUJIbI:

1) coBepiieHue  OAHMM W3  CYNPYroB  JCSIHUN, HE  MOCATAOIIUX
HEMOCPEJCTBEHHO HA KU3HBb U 3JJ0POBbE JPYroro Cyrnpyra, OJHaKO B TOW WJIM WUHOU
CTENEHU 3aTParuBalOIIUX €ro MHTEPEChl W HAHOCSIIUX HEMOCPEJACTBEHHBIN U
3HAYMMBIA yIIEepO CYMpPY>KECKUM OTHOIICHUSM (HE BCET/a SIBISIOMMUXCS MPH ATOM
IPABOHAPYILICHUSIMHU );

2) HaJlMYUe Ompe/elieHHBIX (DAKTOPOB WM HACTYIUICHHE OMpEICICHHBIX
COOBITHI, KOTOpBIE IENAal0T HEBO3MOXHBIM JajbHEHIlIee COBMECTHOE MPOKUBAHUE
CYNpPYyroB WM TMPOJOJDKEHHE CYMNPYXKECKUX OTHOIICHHM U KOTOphlE MOTYT HeE
3aBUCETh HEMOCPEJACTBEHHO OT KOHKPETHBIX IEUCTBUI KOTO-IN0OO0 U3 CYNPYTOB;

3) HaMUue OMpeae/ICHHBIX (AKTOPOB WM HACTYIUICHHE OIPEICIICHHBIX
COOBITHI, KOTOpBIE IENAal0T HEBO3MOXKHBIM JaJbHEHIIee COBMECTHOE MPOKHUBAHUE
CypyroB WU NPOJOJDKEHUE CYNPYKECKHUX OTHOLIEHHWM, KOTOPbIE 3aBUCAT
HENOCPEICTBEHHO OT KOHKPETHBIX AEHCTBUI KOro-110o0 U3 Cylpyros;

4) coBepIICHHE OJHHM W3 CYIPYTOB JESHUS, YIPOXKAIOIIETO >XU3HU WIH
310pOBbIO, (PU3MYECKOMY WM ICUXUYECKOMY, IPYroro cCymnpyra Hid peOeHKa
CyIpyra uiav o00uX Cynpyros.

3. 3apyOeXKHBIMU YUYEHBIMH-IOPUCTaMH OoTMedaetcst mpoBogumas B CIIA B
20-m Beke TpaHc(hoOpMmaIus TPABOBOTO pEXUMa PACTOPKEHUS Opaka Ha OCHOBE
MPEUMYIIECTBEHHO MPUHITUIIOB JIETUKTHOTO IMpaBa B MPABOBOW PEKUM Ha OCHOBE

MNPpECUMYIICCTBCHHO ITPUHIMIIOB AOIOBOPHOIO IIpaBa.



10

Onnako, MO MHEHHUIO aBTOpa, Opak MO-MPEKHEMY MpeACTaBisieT coOol He
TOJIKO KOMILJIEKC HOPMATHUBHO W JOTOBOPHO OMNpPEACICHHBIX OTHOIICHUH, HO U
OTHOIIICHUM, PErIaMEHTUPOBAHHBIX HOPMAaMHU HPABCTBEHHOCTH, PEIUTHO3HBIMU
HOpMaMU U OObIYasiMU, B OTJIMYKE OT KAaKOro ObI TO HU OBLIO Tpa)AaHCKO-TIPABOBOTO
noroBopa. COOTBETCTBEHHO, HAPYIICHUE OpavyHbIX 0053aTENILCTB HE MOANAAAET MO/
o0111Me HOPMBI, Kacarolyuecsl HapyIleHUs JOTOBOPHBIX 00s13aTeNbcTB. U B cuity 3TOTO
OpaudHble OTHOIIEHUS MOTYT OBITh MPEKpPAIIEHbl TOJIBKO C pa3pelieHus: (CaHKIIUN)
rocyJapcTaa.

4. 3akoHonarenbcTBo mTaToB CIIA, perynupyroliee OTHOIICHUS, CBI3aHHBIC
C  pacTop>XeHHUEM Opaka, npeaycMaTpuBaeT  OMpeeICHHBIC CIIOCOOBI
pEeaYNPEKIESHUS Pa3BOJAOB, K YUCITY KOTOPBIX CJIEIYET OTHECTH CIICAYIOIIHE:

1) 3aKkOHOJATENbHOE 3aKpeIUieHHE OO0A3aHHOCTH CYIPYTOB  MPOXOIUTH
MOCPETHUYECKHE TIpoleaypsl (B TOM HYHCIE€ — TPOLUEIYphl MEIUalUK) 0
paccMOTpEHUs Jiefia B CYJeOHOM TIOPSIIKE;

2) o0s3aTebHOEC WH(GOPMUPOBAHUE CYNPYroB, HAMEPEHHBIX PaCTOPIHYTh
Opak, 0 HEraTUBHBIX TMOCJEJCTBUSX Pa3Bojia, KOTOPbIE MOTYT 3aTparuBaTh HHTEPECHI
HECOBEPILICHHOJIETHUX JICTEH;

3) ycraHoBiieHne 0ojice  NPOAODKHUTEIBHBIX — MPOIECCYATbHBIX  CPOKOB
Opakopa3BOJHOTO TIpollecca ¢ TMPEeJOCTaBICHHEM CTOPOHAM IIpaBa JIOCTUTATh
IPUMHUPEHUS Ha JIFOOOW CTaauM Tporiecca JO0 BCTYIUICHHS CyneOHOro perieHus B
3aKOHHYIO CHITY;

4) HOBBIE 0COOBIC (POPMBI 3aKPEILICHUS OPAYHBIX OTHOIICHH.

5. OTHOWIEHMS, CBSI3aHHBIC C pacTopkeHueM Opaka, mpusHarotcs B CIIA
MyOJIMYHO 3HAYUMBIMU. B CBSI3M ¢ 3TUM J1100BIE IOTOBOPHI (B TOM UYHCIIe H OpayHbIe),
HamnpaBJCHHBbIC HA COJICMCTBHE WM TMOOIIPEHUE TMOJYy4YeHUsS pa3Boja, SBISIOTCS
HE3aKOHHBIMH B CHJIy WX IPOTHUBOpPEYHUs (yHIaAMEHTAIbHBIM NPHHIUIIAM TIpaBa |
mMyOJTUYHBIM UHTEpECaM.

6. [Io MHEHHWIO aBTOpa, OJHHUM M3 HWHCTPYMEHTOB, CIIOCOOCTBYIOIIMX
CO3JaHMIO JUIMTEIBHBIX ceMeMHBIX oTHomeHul, B CIIIA sBiageTcss 3aKOHOZATECIBHO

3aKpeIUIeHHOE MpaBo OYyIyIIMX CYNPYroB JTOOPOBOJBHO YCTAHOBUTH YCIOKHEHHBIC
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npaBuiia pacTopxeHusi Opaka. IlpuMepom 3TOro BBICTYymaeT KOBEHAHTHBIM Opax
(covenant marriage), oOpMIISIEMBI PEITUTHO3HON OpraHu3aluedl ¢ MOCIICyOINUM
ABTOMATHUYECKUM IOPUANYECKUM MPU3HAHUEM TOCYIapCTBOM.

KoBeHanTHoe cornanieHue, 3aKirouaeMoe CTOPOHaMH, BCTYMAIOIIMMU B Opak,
ABIIAEeTCS 00sA3aTeNbHBIM ycioBueM maia  odopmienus Opaka. CylliecTBEHHBIM
YCIOBUEM JAHHOTO COTJIALIEHUS SIBJSETCS MOJIOKEHHE O BO3MOKHOCTU PACTOPIHYTh
Opak TOJBKO B MCKJIIOYUTENIbHBIX CIIydasiX, YCTAHOBJICHHBIX COTJIAIIEHUEM, U TOCIe
COONIOJIEHUsT  JIJTUTENbHOU MHOTOCTaJAUINHON  TpoueAaypbl  A0CYAEOHOro
yperyanpoBaHusl.

7. Otmeuaetcs Hanmuuue B CHIA u ynpoieHHONW MpoLEeaypbl pacTOPKEHUS
Opaka (summary divorce). AHaiu3 3aKOHOJIaTENIbCTBA IITATOB, PETJIAMEHTHPYIOIINX
JaHHYI0 TpOLEAYypYy, IOKa3bIBaeT, 4YTO JJsi HEe XapaKTepHbl Kak eJuHas
HAIPABJICHHOCTh HAa OBICTPBINA, HAUMEHEE 3aTPATHBIN Pa3BOJl CYNPYroOB NMPU HATIMYUU
00OIOJTHOTO CTpEeMJICHUSI K OTOMY, TaK M CXOXKH€ OCHOBAHHS €€ INPUMEHEHUs
(orcyTcTBHE  OOHmIMX  JUOO  YCHIHOBIICHHBIX  HECOBEPIICHHOJETHUX  JETeH,
3HAYUTEIBHOTO O0IIEero JUOO0 JTUYHOTO UMYIIECTBA, CIIOpa MO0 ATMMEHTHBIM M MHBIM
UMYIIIECTBEHHBIM 00s3aTeNbcTBaM, (akta OepeMeHHOCTH cynpyru). Pazmuuus ke B
IIPAaBOBOM PETryJIUPOBAHMM JIAHHOM TpOLEAyphl B 3aKOHOAATENIbCTBE IIITATOB
3aKJIIOYAIOTCS B TpeOOBaHUSX, OMOCPEAYIOIIMX BO3MOXKHOCTh MPUMEHEHUS
YIPOIICHHOW TMPOIEAYpPhl PACTOpPKEHHS Opaka, U HOCIT «KOJIMYECTBEHHBIN
Xapaktep (Hampumep, OTJIMYUS B CTOMMOCTH COBMECTHOTO MMYILECTBA CYIPYroB U
UMYIIECTBA KaXJOr0 W3 HHUX, CyMMax OOIMX JOJTOB CYIPYroB, pa3Has
IIPOJOJKUTENBHOCTh COBMECTHOM )KM3HU CYIPYTOB).

Teopernueckoe ¥  NpakTHYecKoe 3HAYEHHE  IMCCEPTALMOHHOIO
HCCJICIOBAHMA ONPEIEISIETCS TEM, YTO OHO JOIOJIHSET HOPUAMYECKHE 3HAHHUS B
YaCTH COBEPIICHCTBOBAHUS W TpUpAIICHUS HayKod WHGOpMaIuu 00 MCTOYHUKAX
ceMeitHoro npasa B CIIA, comepsKaliux HOPMbI, HalpaBJICHHbIE HA PETJIaMEHTALINIO
pactopxkenusi Opaka. B pabGore npoaHanu3upoBaHbl OOIIME MPUHIUIIBI Pa3BUTHUS

MPaBOBOM perjlaMeHTallMd OCHOBAaHUM pacTOp:KeHHWs Opaka, mpoueayp pa3Boja, a
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TaK’K€ Mep, CHOCOOCTBYIOIIMX YKPEIJIEHUIO CEMbU WJIM CHMKAIOIIMX HETaTUBHbBIE
ITOCJIEACTBUS Pa3BOJA.

BrnepBbie mnepeBeieH Ha PYCCKUM SI3bIK, HCCJIENOBaH W NPEJCTaBIEH
3HAUYMUTENIbHBIM MAacCUB 3apyOEKHBIX 3aKOHOAATENBCTBA U CYNeOHON MpakTUKU (Ha
npumepe CIIA), BBeAeHbl B POCCHUNWCKOE HAay4YHOE II0Ji€ COOTBETCTBYIOLINE
HMCTOYHUKH, YTO TMO3BOJSET 3HAYMTEIBbHO OOOTraTUTh HAy4YHbIE MPEICTABICHUS O
IPaBOBOM pEryjIupoBaHUM pacTopxeHus opaka B CIIIA.

[IpakTuyeckass 3HAYMMOCTb pPaOOTHI OMpENENSeTCs TeM, YTO MaTepHuallbl
JUCCepTAllMd MOTYT OBITh UCIIOJB30BaHbI B y4e€OHO-METOAMYECKHX LENsAX MpHU
U3YYCHHH Kypca CEMEMHOro mpaBa 3apyOeKHBIX CTPaH, MEXKIYHAPOJAHOIO YACTHOTO
npaBa B BBICHIMX IOPUAMYECKUX Yy4eOHbIX 3aBeaeHusix Poccuiickoit denepanuu, a
TaK)Ke TPHU TMOJTOTOBKE YYEOHBIX M METOJUYECKHX MOCOOMM MO BBINICYKa3aHHBIM
JTUCIUTTAHAM.

Oco0o crenyer OTMETUTh TPAKTHYECKOE 3HAUYECHHUE JAHCCEPTAlMOHHOTO
UCCJICIOBAaHUS TPUMEHUTENIBHO K OOECIEeYeHUI0 KOMIUIEKCHOM 3alluThl MpaB
POCCUMCKUX TpaKJaH TNpU pa3pelieHHH CIOpPOB O pPACTOPKEHUM HX Opakos,
3aKIroueHHbIX ¢ TpaxkaaHaMmu CIIIA u mo 3aK0HOIaTeNbCTBY TAaHHOTO TOCY1apCTBA.

Pan  pesynmbraroB  Auccepranud  MOXET ~ ObITh ~ NPUMEHEH  TpHU
COBEPIICHCTBOBAaHUM 3aKOHOJaTenbCcTBA Poccuiickot dexepanud W MOJATOTOBKE
IPOEKTOB 3aKOHOJATEIbHBIX AaKTOB, HMX SKCIEPTH3€, TOJKOBAaHWU JAECHCTBYIOIIHMX
HOPMAaTHUBHBIX MPABOBBIX AKTOB, COBEPIIEHCTBOBAHUH CYICOHON MTPAKTUKH.

Anpodanus ¥ BHeJpeHHe Pe3yJbTATOB ANUCCEPTANMOHHOT0 HCCICAOBAHNSI.
CdopmynupoBaHHbIE B IHUCCEPTALMUA U B OMYOJMKOBAHHBIX JUCCEPTAHTOM pabOTax
MOJIOKCHHUS M BBIBOJBI TPOIUIA OOCYXKIEHHWE W OJOOPEHBI Ha 3acelaHuu Kadeapsl
rpaXJAHCKOrO TMpaBa M Mpolecca W MEXIYHAPOJAHOIO YacTHOrO  IpaBa
KOpunnaeckoro wuncturyta ®PI'AOY BO «Poccuiickuii  YHUBEPCUTET IPY>KOBI
HapOJIOBY.

OCHOBHbIE TIOJIOXKEHUST M BBIBOJBI JUCCEPTALMHM MPOIUIM ampoOaluo B
OMyOJIMKOBAaHHBIX IUCCEPTAHTOM HAyUHBIX CTaThsiX. Bcero quccepTanT omyOiankoBaia

8 cTaTedl B HAy4HBIX JKypHajax, BXOoAsumx B llepedueHb pelneH3upyeMbIX Hay4HBIX
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u3nanuil Beiciiel arrecTalimoHHON KoMuccud MuHHCTEPCTBA 00pa30BaHUs U HAYKU
Poccuniickoit ®enepanum, 6 crared B NPOYUMX H3MAaHHUIAX, B TOM uyucie | — B
pPELEH3UPYEMOM HAYYHOM H3JIaHUH, BXOJSIIEM B MEXAYHApOIHbIE pedepaTUBHbIE
0a3bl TaHHBIX U CUCTEMBI IUTUPOBaHUs (Scopus).

ABTOpCKME Hay4yHble KOHIECMIMKM, TEOPETUUYECKUE BBIKIAJKH, Hay4dHbIE
MOJIXO/Ibl, BBICKA3aHHbIE OOOOIICHMS, WACH U TNPEJIOKEHUS B paMKaxX HACTOSIIEH
JUCCepTallMi  TMPOLUIM  anmpodaluio B JOKJIagax JUcCepTaHTa Ha HAYYHbBIX
KOH(pEepeHlHsIX, B 4YHCI€ KOTOphIX: MexayHapoaHas Hay4YHO-TEOpeTHYecKast
koHpepenuus — IV Mexnynapoausle «ManbueBckue uteHus» (benropon,
28.04.2017); MexnyHapoaHas HayyHas KOH(MEpEHIMs CTYJEHTOB, AaCIHUPaHTOB H
MonoAepiX yudeHblx «JlomoHocoB-2017» (MockBa, 12.04.2017); MexayHapoaHas
HayyHasi KOH(epeHIUsi CTyIEHTOB, aCIUPAHTOB U MOJOJBIX Y4YEHBIX «JIOMOHOCOB-
2018» (Mockga, 10.04.2018); MexxayHapoHasi Hay4YHO-TIpaKTUYECKasi KOH(pEpEeHIHs
namsatu npodeccopa B.K. [Tyuunckoro (Mockga, 12.10.2018).

Crpykrypa JAUCCEPTALMOHHOIO HCCIIeI0BAHUS o0ycioBieHa
Cc(OpMYJIUPOBAHHBIMU LEIAMH M 3aJayaMH, MPEIMETOM U OOBEKTOM HCCIEOBaHUs,
OTPa’KaeT €€ BHYTPEHHIOK JIOTHKY, COCTOUT W3 BBEJICHUS, 3 IJ1aB, NOAPA3ACICHHBIX Ha
naparpagpbl, 3aKIIOYEHHs, CIHCKA HCIOJIb30BAHHBIX HOPMATUBHBIX HCTOYHUKOB,

JOKYMEHTOB M HAYYHOU JIUTEPATYpHI.
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OCHOBHOE COIEPKAHUE PABOTbI

Bo BBegeHnM qucCEpTAIMOHHOTO UCCIETOBAaHUS 00OOCHOBaHA aKTyaJbHOCTh
M30paHHOW TEeMBbl JHCCEPTAIlMU, MPEACTaBICH aHAIUTUYECKUH 0030p CTENeHU
Hay4YHOM pa3paOOTaHHOCTH JAaHHOW TEMbl, OCYIIECTBJICHA IIOCTAHOBKA LIEIU H
WCCIIEIOBATENbCKUX 3aJlady JAUCCEpPTAlMU, M3JIOKEHbl €€ TEOPETHYECKash OCHOBA U
UCIIOJIb30BaHHAsl HAaY4YHO-MCCJIE0BATEIbCKAsl METOO0JIOTHSI, 00O03HAUeHA Hay4YHas
HOBU3HA, TEOPETUYECKAsA M MPAKTUUYECKAd 3HAYMMOCTb, IIPEJCTABICHBI BHIHECEHHbBIC
Ha 3aIUTy OCHOBHBIC HAYYHBIC PE3YJIBTAThI JUCCEPTAIUHU, COJAEPKUTCS HHPOpMAIUs
00 ampobaruu M BHEAPEHUU pPE3yJIbTATOB MCCIEIOBAaHUS, TOKa3aHa CTPYKTypa
paboTHI.

I'naBa mepBasi — «TeopeTnueckne OCHOBBI NMPABOBOr0 PeryJTHMPOBAHUA
pactopxkenus Opaka B CHIA» — coctouT u3 nByx mnaparpadoB W IOCBSIIEHA
HAyYHO-TIPAaBOBBIM M UCTOPUYECKUM IpodiieMaM pa3BUTHs 3akoHoaatenbcTBa CHIA
0 pacTopeHuu Opaka.

B nepBom naparpade nepBoii riiaBsl « MHCTHTYT pacTop:keHusi Opaka:
HAYYHO-TIPABOBbIC KOHUENMUHUM» HCCIEIYIOTCS OCHOBHBIE HAy4HO-TIPABOBBIC
KOHIENIUM  HHTEPIpEeTallMd  MPUPOAbl, (YHKIMOHAIBHO-LIENEBON  HArpy3Ku
WHCTUTYTa pacTopkeHus Opaka, CcoOJep)KaHUE COOTBETCTBYIOIIUX HAyYHBIX
TACKYCCHH.

Jlan o030pHBIA aHAIN3 UCTOPUU DPA3BUTHSA HAYYHO-TIPABOBBIX MOJXOJIOB K
MPaBOBOMY 00€CTIEUCHUIO pacTopkeHusi Opaka. OTMEUEHO, YTO B 3aKOHOJIATEIHCTBE
pPa3IMYHBIX TOCYJApCTB B pPa3HbIe HCTOPUYECKUE MEPHOIbl ObUIM pEeaTu30BaHbI
camMble MHOTOOOPa3HbIE TOIXObI K TJAHHOMY KPYTy BOIIPOCOB.

3anHTEPECOBAHHOCTH TOCYIAPCTBAa B 00ECIIEYECHUN CTAOMIBHOCTH CEMEWHBIX
OTHOILIEHUH M HEOOXOAUMOCTH MPENOCTABICHUS TpaKJaHaMm IIpaBa PacTOPTHYThb
Opak TpU HAIWYUU OMPEJCICHHBIX JKU3HCHHBIX CHTYAllUd MPEJONPECISIIOT
O0COOEHHOCTH MPABOBOTO PEryJIMPOBAHMS 3TOTO Kpyra BomnpocoB. PaccmarpuBarorcs
KOHIICTIIUM pacTOpKeHusi Opaka, MOAXOAbl K ONPEIAEICHUIO BO3MOXKHOCTU H

JOMYCTUMOCTH pacTOpKeHus Opaka.
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[IpoBeneHHOE HCCIEOBAHUE TMO3BOJIMIIO BBIACIHUThL CIEAYIOIIME OCHOBHBIC
KOHIICTIIIUU PaCTOPKEHUS Opaka:

— pa3BoJl HA OCHOBAHUM BUHOBHOI'O MOBEJICHUS OJHOTO U3 CYIIPYTOB;

— pa3BoJl MO J>KEJTAHWIO OJHOTO W3 CYNpPYyroB wid oboux 0Oe€3 ykazaHus
OTpPEICICHHBIX TTPUYHH;

— pa3Boj 10 0000 JHOMY COTJIACUIO CYIIPYTOB;

— pa3BoJl MO KEJAaHWUIO OJIHOTO M3 CYNPYroB WIM OOOMX Ha OCHOBAaHHUU
0€3BO3BPATHOIO Pa3pyIICHUS CYNPYKECKUX OTHOIICHUH.

OTMeueHOo, 4YTO JIaHHBIC KOHIICMIIMM MOTyT OBITh pEalu30BaHbl B
3aKOHO/ATENIbCTBE KaK IO OTACJIBHOCTH, TaK MU OJHOBPEMEHHO B Pa3JIMYHBIX
KOMOMHANMAX (B 3aBUCUMOCTH OT TOrO, YTO HMEHHO BBICTYNHJIO B KadeCTBE
OCHOBAaHUS JJII pAacTOpKEHUs Opaka, MOTYT OTJIMYAThCS JIUIIL TOCICACTBUS IS
00enx CTOPOH, B YaCTHOCTH Kacaroluecs pasjesia UMYIIeCTBA, BHITUIATHI A TMMEHTOB
WJIN YCTAHOBJICHUS ONIEKH HAJ JAETbMU).

B pamkax xoHuenuu pactop:keHusi Opaka 0e3 ydera BUHOBHOTO MOBEACHUS
OJIHOTO U3 CYIPYTOB BBIJIENSETCS KOHIIETIIHS PacTOp>KEeHUs Opaka Mo OO0OHJAHOMY
COTJIACHUIO CYNPYroB, a TAaKKE€ KOHLEMNIUS pa3pylIE€HUs CYNPYKECKUX OTHOUIECHUU,
KOTOpbIE JI€TaTU3UPOBAHHO PACKPBHIBAIOTCS B IUCCEPTALINU.

Pestomupys, JauccepTaHT MOAYEPKUBAET CYUIECTBOBAHUE MHOXKECTBA
KOHLEMIUN HWHTEPHIPETAUMA TPUPOABI M MPABOBBIX MOCIEACTBHII PACTOPKEHUS
Opaka. Ho, mo ero MHEHHIO, MOYTH BCE OHU CXOISTCS B BBIBOJAE O TOM, YTO
pacnaBiMiicss Opak M, COOTBETCTBEHHO, Pa3BOJl — O3TO CIIOXKHEHIIas CcolMalIbHAs
mpoOiema, perieHne KOTopoi TpedyeT KOMIIEKCHOTO MOIX0/a C yYE€TOM MPABOBBIX,
COIMAIbHBIX, ICUXOJIOTUYECKHUX U JIP. ACIIEKTOB.

bpak npexacrtaBiseT co0OM CIOXKHBIM KOMIUJIEKC OTHOIIEHHUM, KOTOPBIN
pEryJIupyeTcsi He TOJIbKO MPaBOM, HO U CUCTEMOM MHBIX COLIMAIBHBIX HOPM.

Bo BTOpoM maparpade nmnepBoii ruaBbl «Hcropust pa3BuTHA
3akoHoaaresbcrBa CIIA o pacropxkenuun Opaka» wnzywaercs onsiT CHIA B
PETPOCIEKTUBHOM  O0O3pPEHUHU,  paccMaTpUBAIOTCS  pa3JIMYHbIE  TEHJICHIIUH,

IMPCBAIMPOBABHINMC B OIIPCACIICHHBIC IICPHUOAbI PA3BUTHA IOCYyAapCTBa, OIIPCACIIAIOTCA
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ofmue TMyTH pa3BUTUSL pErHOHaNbHOrO 3akoHonarenbctBa CIIA, a Takke
OCOOEHHOCTH MPABOBBIX IMOJAXOJOB K pEIVIAMEHTALIMM PACTOPKEHHUs Opaka B
Pa3TUYHbIX ILITATaX.

AHanu3 3aKOHOJATENIbCTBA LITATOB MO3BOJIMI aBTOPY OTMETUThH COJMKEHUE
PErMOHaIBLHOTO 3aKOHOAATENbCTBA B YaCTH YCTAHOBIIEHUS CX0KMX OCHOBaHHH (B TOM
yuciie O€3BHMHOBHBIX) pacTopxeHusi Opaka. Ilpu 3ToM, yuMThIBasg HallMOHAJbHBIE,
UCTOPUYECKHE, PEIMTHO3HbIE OCOOCHHOCTH CTAHOBJIEHUS W PA3BUTHUSA IITATOB, HX
3aKOHOJATENBCTBO MO-TIPEKHEMY UMEET CBOM OCOOEHHBIE OCHOBAHUS U MPOILEAYpPHI
pasBoja.

HccnenoBanue mo3BoJsieT OTMETUTh M3MEHEHHUE TOJIXOJ0B K PACTOPKEHHIO
Opaka oT mpeobiaaHnus MPUHIUIIOB JAEIUKTHOTO MpaBa K MPUHIUIIAM JTOTOBOPHOTO
npaBa. OJHAKo, MO0 MHEHMIO aBTOpa, YUYWUTHIBas, YTO Opak MpeacTaBisieT coOou
CJIOXHBI KOMILIEKC MPABOBBIX U COLIMAJIbHBIX OTHOILICHUMN, pacCMaTPUBATh €ro Kak
COBOKYITHOCTb IPa’KIaHCKO-TIPABOBBIX JOTOBOPOB HEAOMYCTUMO.

JIroObie OTOBOPHI (B TOM 4YMcCiie M OpadyHbIe), HAMpPaBICHHbBIE Ha COACHCTBUE
WIM TIOOLIPEHUE TMOJIYYEHHs] pa3BOAa, SBISAIOTCS HE3aKOHHBIMH B CHIIYy HX
NpOTUBOpeUns PyHIaMEHTAIbHBIM MPUHIIUIIAM TPaBa U MyOJIUYHBIM HHTEPECAM.

I'nmaBa BTOpasi — «3akoHoAaTeJbHbIE OCHOBbI pacTop:KeHHsl Opaka B
CIHIA» — cocrouT m3 AByX maparpadoB U OXBAaTBIBAET IIMPOKHK CIIEKTP MPOOJIEM,
CBSI3aHHBIX C TIPABOBBIM PETYIUPOBAHUEM pacTopkeHust Opaka B mrarax CIIA.

B mnepBom mnaparpage BTopoi riaaBbl «lIpaBoBoe peryjaupoBaHue
pactopxkenuss Opaka B CIIA: wucciegoBaHue 3aKOHOAATENbCTBA IITATOB»
M3YYalOTCsl U aHAM3UPYIOTCS MIPABOBBIE HOPMBI, PETJIAMEHTUPYIOIINE PACTOPKEHUE
Opaka B mrratax CIIIA.

Hecmotpsa Ha To uto Koncturynueir CIIIA cemeliHoe mpaBo HE OTHECEHO K
BeJieHHIO  ¢eaepanuy, (QenepaibHbIM — 3aKOHOJATENCTBOM  yCTAHABIMBAIOTCS
HEKOTOpBIE CTAaHAAPTHl M HOPMATHBBI, PETIAMEHTUPYIOIIHE TpaBa U OOS3aHHOCTH

Pa3BOSAIIUXCS CYIIPYTOB U UX HECOBEPIICHHOJECTHUX JETEH.
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Passon ymomunaercs B page Hopm Csoma 3akonos CIIIA!, kacarommxcs,
[JIaBHBIM 00pa3oM, MOpsJika NPEeAOCTABICHUS HEKOTOPBIX COILMAIBHBIX BBITLIAT
(manpumep, maparpad 8341 maHHOTO HOPMATHUBHOI'O IMPABOBOTO aKTa). BakHBIMU
ucrouHukamu cemeitHoro HpaBa CIIA ¢denepanbHOro ypoBHS TakKe SIBISIOTCS
HEKOTOphIC WHBIE aKThl, WHTerpupoBaHHbie B CBox 3akoHOB CIIA (Hanpumep:
Pregnancy Discrimination Act of 19782, Child Support Recovery Act of 19923
Family Medical Leave Act of 19934 International Parental Kidnapping Crime Act of
1993°, Multiethnic Placement Act of 1994° Safe Homes for Women Act of 19947,
Violence Against Women Act of 19948).

Cemeilinoe mpaBo CHIA coCTOMT W3 CTaTyTHBIX M MOJ3aKOHHBIX HOpPM, a
TaK)Xe HOPM CYJ€OHBIX MPEIEICHTOB, MPUHUMAEMbIX Ha YPOBHE IIITATOB.

B cBOABI HOPpMATHBHBIX MPABOBBIX AKTOB aMEPUKAHCKHUX INTATOB BKJIFOYEHBI
No/pa3zienbl, TOCBSIICHHBIE HEMOCPEJACTBEHHO CIIOCO0aM pacTOpKEeHHS Opaka,
3a4acTyl0 HEMalyl JOJI0 OT O0Iero odbhbeMa KOTOPBHIX 3aHUMAIOT MOJIOKEHHS
nporeccyanbHoro  xapakrtepa. Cpeam HUX 0co0oe BHUMaHUE  yJeJseTcs
KOMIIETEHI[MU CYJIOB IITATOB PACCMaTpPUBATh 3asBJICHUS O MPEJOCTABICHUN Pa3BOAa,
YCTaHABIMBAIOTCA TPEOOBAHMS K CPOKaM MPOXKUBAHUSA OJHOTO M3 3asBUTENECH WU
000MX Ha TEPPUTOPUU COOTBETCTBYIOIIETO INTaTa WX OKpyra (B 3aBUCHMOCTH OT
TOT0, O Cy/IeOHOM OpraHe Kakoro ypoBHS UJIET PEUb).

UccnenoBanne 3akoHomatenbcTBa MmtatoB CIIIA B yacTu mpaBOBOro
oOecrieueHusi Pa3BOJIOB TO3BOJUIIO OMPEJECIUTh. OCHOBHOW TMEpEeYeHb OCHOBAHUU

pacTop:keHus: Opaka; 0COOCHHOCTH U TIOPSIOK 00eCIIeYeHUs] MPUMUPEHUS CYTIPYTOB;

1 United States Code // <http://uscode.house.gov>; <https://www.law.cornell.edu/uscode/text>.

2 Pregnancy Discrimination Act of 1978 // <https://www.eeoc.gov/laws/statutes/pregnancy.cfm>.

3 Child Support Recovery Act of 1992 // <https://www.acf.hhs.gov/css/resource/child-support-
recovery-act-of-1992>.

* Family Medical Leave Act of 1993 // <http://www.dol.gov/whd/fmla/index.htm>.

® International Parental Kidnapping Crime Act of 1993 // <https://www.acf.hhs.gov/css/resource/
international-parental-kidnapping-crime-act-0f-1993>.

® Multiethnic Placement Act of 1994 // <https://www.health.ny.gov/health_care/medicaid/
publications/docs/adm/96admz2.pdf>.

" Safe Homes for Women Act of 1994 // <https://mainweb-v.musc.edu/vawprevention/policy/
vawa.shtml>.

8 Violence Against Women Act of 1994 // <http://legcounsel.house.gov/Comps/DOMVIOL.PDF>.
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MOPSIAOK M OCOOCHHOCTH HAJACJCHUS OBIBIIMX CYNPYroB OOS3aHHOCTAMH 10
COJICp>KaHUIO JETEH; MOPSIAOK U OCOOCHHOCTH YCTAHOBJIEHUS OOS3aHHOCTU OJIHOTO
Cymnpyra oOKa3bplBaTh (PUHAHCOBYIO TOMJIEPKKY JPYyroMy CYOpyry; TOPSAOK U
O0COOCHHOCTHU paclpeie]ICHUs UMYIIECTBA MEXK Ty OBIBIIMMU CYTPYTraMHu.

Ananu3 mnepeyHell OCHOBaHMM 1t pacTopxkeHuss Opaka mTatoB CIIIA
MO3BOJIMJI CHIeNIaTh BBIBOJI O TOM, 4YTO, B COOTBETCTBUHM C TaKHMH IE€PECUHSIMHU,
pacTopkeHre Opaka BO3MOXKHO TOJIBKO B CIICIYIONIUX CIydasX:

— CEeMbsl TEpecTalia UM HE MOKET BBINOJHATH T€ L€, JJI1 KOTOPBIX OHA
co3naBasiach (K COOTBETCTBYIOIIMM OCHOBAHUSIM [UJII Pa3Bojia MOXKHO OTHECTH
NICUXUYEeCKoe 3a00JIeBaHUE OJTHOTO U3 CYNPYroB, UMIIOTESHIIMIO UM HEBO3MOXKHOCTh
UMETh JIETEH CO CTOPOHBI OJHOTO U3 CYIPYTrOB, OTKA3 OJHOTO CYHpyra COJep>KaTh
(MHAHCOBO JPYyroro B TOM clly4ae, €CJIM OH JOJDKEH O3TO JeNaTh, JJTUTEIbHOE
paszaenabHOE NMPOXKUBAHUE CYNPYTroOB, B TOM YMCJIE B PE3YyJIbTATE€ COBEPIICHUS OJHUM
U3 CyIpYyroB MPECTYIJICHUSI U TPUMEHEHHUS K HEMY MEpP YTrOJIOBHOW OTBETCTBEHHOCTH
B BHJIC JIMIIIEHUSI CBOOOIBI, MO0 pa3pylieHne Opaka WM MOJTHAs HECOBMECTUMOCTh
XapakTepOB CYIPYTOB, JACNAIONINE HEJOCTUKUMBIMHU LIEIN CEMbH);

— UMEIOT MECTO CEpbE3HbI€ HAPYIIEHUS] HHTEPECOB CTOPOH, TaKue Kak
KECTOKOE OOpallleHHe C CyNpyroM WM JeTbMH, JIMOO HEBO3MOXXHOCTh BECTH
HOPMAaJIbHYI0 HW3Hb B pPE3yJbTaTe, HANPUMEP, AJTKOrOJIM3Ma WM HAPKOTHYECKOM
3aBUCUMOCTH JIPYTroro cympyra.

JlaHHBIM aHaU3 W MCCIEAOBAHUE IMPOLEAYpP pPa3BOAa, INPUMEHSEMBIX B
paznuusablx mTarax CIIA, mo3Bomunu pa3paboTaTh aBTOPCKYIO KiacCH(DHUKAIUIO
TUIIOB TIPABOBBIX PEKUMOB PACTOPIKEHUS OpaKa.

Bropoii maparpag¢ BrTopoii riaaBsl «CpaBHHTEJIbHO-TIPABOBOE
COIOCTABJICHHE 0COOCHHOCTEH MPaBOBOI0 PeryJiMpoBaHUs PACTOpPKeHUs Opaka
B mratax CIIIA» MmocBsIEH HCCIIEIOBAHUIO CIICIU(PUKN PETHOHATBHOW MPaBOBOM
peryiaMeHTallui paccMaTpUBAaEMbIX B padOTE BOMPOCOB.

B CIIIA oTCyTCTBYIOT €IWHOOOpa3HbIE 3aKOHOAATEIbHBIC TMOAXOABI K

OMpeJIeNICHUIO0 OCHOBAHUN PACTOP>KEHUS Opaka.
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[IpencraBnena aBTopckas KiaccugpuKaiuys peruoHaIbHOTO 3aKOHOIaTeNbCTBA
B 3aBUCHMOCTH OT YCTaHaBJIMBAEMbIX UM OCHOBAaHUM pacTOp:KeHUs: Opaka:

— 3aKOHOJIATEJIbCTRA, KOTOPBIMU npeaycMaTpuBaeTCs BO3MOXHOCTb
pacTopkeHuss Opaka MO 3ampocy OJIHOIO W3 CYNPYroB 0e€3 Haaudusl KaKuX-Tu0o
CEpPBhE3HBIX HAa TO MPHUYUH, MPOCTO B CHUIY OE3BO3BPATHOrO pa3pylIeHUs Opaka WIH
BO3HUKHOBEHMSI HETNPUMUPUMBIX pa3HOIJIACUM MEXIy Cynpyramu (Hampumep,
cornacHo ctatee 767.315 CBopa 3akoHoB mTata Buckoncun (B pen. ot 2016 rona),
naparpady 1505 Cpona 3akonoB mrtata Jlenasap, maparpady 598.5 CBonma 3akoHOB
mrata AoBa (B pea. ot 2017 roga), crarbe 401 3akona mrata Mnnunoiic «O Opake u
pacTop>keHun opaxa», ctatbe 401 3axona mrarta Mnnunoiic «O Opake U pacTOp>KEHUH
Opaka», ctatbe 518.06 Coma 3akoHOB mitata MunHecota (B pea. ot 2016 roma),
Cony 3akoHOB 1mTata MonTtana (B pea. ot 2015 rona), maparpadgy 107.015 Crona
NEepEeCMOTPEHHBIX 3aKOHOB 1TaTa Operod (B pen. ot 2015 roaa) u UHbIM);

— 3aKOHOJATENIbCTBA,  KOTOPBIMU  TpEeaycMaTpUBAaeTCsl  BO3MOXKHOCTH
pacTop:keHHs: Opaka 1Mo 3ampocy OJHOTO U3 CYIPYTOB IO OINpPEACICHHOMY MEPEYHIO
OCHOBaHHIA, a TaK)Ke B pe3ysbTaTe O€3BO3BPATHOTO pa3pylieHus: Opaka Wik HaJIU4YUs
HENMPUMHUPUMBIX PA3HOTIACUN MEXAy cynpyramu (K MpuUMeEpy, B COOTBETCTBUH CO
cratbeil 46b-40 CBoja OCHOBHBIX 3aKOHOB InTaTa KoHHEKTHKYT, cTaThedd 32-603
Ceojna 3akoHOB mtata Aimaxo (B pea. ot 2016 roga), maparpadgom 23-2701 cratbm
27 Copaa 3akoHoB mtata Kanzac (B pea. ot 2014 roma), crateeit 93-5-1 Coja
3ak0oHOB mTtata Muccucunu ot 1972 rona (B pen. ot 2016 roxa), maparpadpom 902
CBopa nepecMOTpPEHHBIX 3aKOHOB mmTaTa MaH, cTtaTtheit 43-101 CBoja 3aKOHOB IITaTa
Oxnaxoma, nojapaszaenoM «A» I'maBel 6 CeMeitHOTO Kojiekca miTata Texac u MHBIMH,
gacteto 3 crarbu 30-3-1 CBoma 3akoHoB mTaTta FOta, maparpadom 3301 Crona
KOHCOJIMUPOBAHHBIX 3aKOHOB 1ITaTa [leHcunpBanus);

— 3aKOHOJATENIbCTBA, KOTOPBIMU npe1ycMaTpUBaeTCs BO3MOHOCTb
pacTopkKeHus Opaka IO 3ampocy OAHOTO U3 CYNPYTOB IO CTPOTO OMpPEAEICHHOMY,
3aKpPBITOMY MEPEUHIO OCHOBAHM, B KOTOPBIM HE BXOJAT OE3BO3BpPATHOE pa3pyllICHUE

Opaka WJIM HENPUMUPHUMBIC Pa3HOTJACUs MEXAY Cymnpyramu (B KauecTBe Ipumepa
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3/1eCh MOKHO MPUBECTH nosoxkeHuss CBoja 3akoHOB mTata Apu3oHa (B pe. oT 2016
rojia), MpUMEHUMbIE K KOBEHAHTHOMY OpaKxy).

[lonpoOHO wuccaeaOBaHbl MPABOBbIE PEKUMBI U IPABOBBIE IOCIEACTBUS
pacTop:keHHsl Opaka B 4acTH, Kacalollelcs BBIIJIAThl AJIMMEHTOB B MOJIb3Y OJHOTO U3
CYNPYTOB, pa3feleHHs] HMYLIECTBA MEXAY CYNpyramH, pas3pelieHusi BOIPOCOB,
CBS3aHHBIX C ONEKOM M YXOJOM 3a JIETbMH, a TaKXE C OINpPEICICHUEM pa3MEPOB
QIMMEHTOB Ha JIeTel u Jp.

Ha ocHoBe npoBeIeHHOr0 KOMIUIEKCHOTO UBUIMCTUYECKOTO CPAaBHUTEIBHO-
IPaBOBOrO HccienoBaHus 3akoHopatenbcTBa mTatoB CIIIA B uwactu 3akperieHus
perjiaMeHTallid  OCHOBaHMM  pacTopkeHuss Opaka, TpeiokKeHa aBTOpCKas
KjIaccuuKals OCHOBAHHMM Ppa3BOJOB, IMO3BOJSIONIAS CYHIECTBEHHO YIOPSIAOYUTH
Hay4yHbIe MPECTaBICHUS B HCCIeayeMol cdepe.

JleTanu3upoBaHbl OCHOBaHHS pacTopKeHUs Opaka, U3BECTHbBIC
3akoHoJaTeNnbCcTBY mTaToB CIIA, KOTOphle MOTYT OBITH pa3fesieHbl Ha CIEAYIOIINe
BU/IBI:

1) coBepiieHue  OAHMM W3  CYNPYroB  JCSHUH, HE  MOCATAOIIUX
HEIMOCPEACTBEHHO HA W3Hb U 3I0POBbE JPYroro Cyrnpyra, OQHaKO B TOW WM UHOU
CTENEHHU 3aTParMBalOllUX €ro HWHTEPEChl W HAHOCSIINX HEMOCPEACTBEHHBIN U
3HAUYMMBIN yiepO Cynmpy’>KEeCKHMM OTHOIICHHSAM (HE BCerja SIBISIONIUXCS MPU TOM
npaBoHapylieHussMu): 1.1) coBepilieHUE OJHUM U3 CYNPYTOB CYNPYKECKOW U3MEHBI;
1.2) HamepeHHOE OCTaBJIEHUE CEMbU JpyruMm cynpyrom; 1.3) HacTymieHue
OepeMEHHOCTH >KeHBI 0e3 BeJoMa WU ydacTus Myxka; 1.4) HeoOecredyeHUE OTHUM
CyNpyromM Jpyroro Mpu HaJIU4YUU BO3MOKHOCTU 3TO J€jaTh, NPEHEOPEKUTEIBHOE
OTHOILIEHHE OJIHOTO cympyra K Japyromy; 1.5) Hanuube alKoOTOJbHOW WIIU
HAapKOTHMYECKOW 3aBHUCHUMOCTH OJHOTO M3 CYIPYrOB, 3JIOYNOTPEOJEHUE OJHHM U3
CyNpPYroB aJKOTroJeM WM HAPKOTHYECKUMH BELIECTBAMU;

2) HaJIM4YKMe ONPEICICHHBIX (AKTOPOB WM HACTYIUICHHE ONPEICIICHHBIX
COOBITUI, KOTOPBIE JIeNIal0T HEBO3MOKHBIMU JaJIbHEHIIIEe COBMECTHOE MPOKUBAHUE
CyNpyroB WIH MPOJOJDKEHHE CYNPYKECKHUX OTHOIICHUH U KOTOpbIE MOTYT HeE

3aBUCETh HETIOCPEJACTBEHHO OT KOHKPETHBIX AEHCTBUU KOTO-THO0 U3 cynpyros: 2.1)
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MMIIOTEHIUS. OJHOTO U3 CYNPYrOB, HEBO3MOXHOCTb MPOJOJKEHHSI poAa OJHUM U3
CYNpyToB; 2.2) ¢usnyeckas U HeMu3aeurumasi HeJIeeClIOCOOHOCTh OJJHOTO U3 CYIIPYTOB,
HaJM4Khe Yy OJHOTO U3 CYINPYroB CEpPbE3HOr0 ICUXHYECKoro 3aboseBaHus; 2.3)
MOJIHAsi HECOBMECTUMOCTh TEMIIEPAMEHTOB CYNPYTroOB, KOTOpas MPEMsTCTBYET HX
JadbHEHIIEMy COBMECTHOMY MPOXXKHUBAHUIO, HAJTUYUE HEMPUMHUPUMBIX Pa3HOTIIACHUMA
MeXy cynpyramu; 2.4) 6e3B03BpaTHOE pa3pylieHne Opaka;

3) HanTMuYue OMNpEeICNICHHBIX (AKTOPOB WM HACTYIUIGHHUE OIPEICIICHHBIX
COOBITH, KOTOpbIE AENIal0T HEBO3MOXHBIMU JalbHEHIlee COBMECTHOE MPOKUBAHUE
CyNpyroB WU TPOJOJDKCHUE CYNPYKECKHX OTHOIIECHUM, KOTOpPhIE 3aBHUCST
HEMOCPEJCTBEHHO OT KOHKPETHBIX JEUCTBUI KOro-nmubo u3 cynpyros: 3.1) nuiienue
CBOOOJIBI OJHOTO W3 CYNPYrOB Ha NPOJOJDKUTEIBHBIA CpOK; 3.2) cOBeplleHUe
CYNPYTOM CEpPhE3HOIr0 MpaBoHapylieHus; 3.3) pa3fenbHOe NMPOKUBAHHE CYNPYTOB,
KaK Ha3HauY€HHOE CyZIOM U O0(OPMIIEHHOE IOPUINYECKHA COOTBETCTBYIOIIUM 00pa3oM,
Tak W 0e3 oOpamenuss B cyna; 3.4) mojlydeHHE COTJIacusi OJHOM M3 CTOPOH Ha
BCTYyIUIEHHE B Opak MOCPEACTBOM NMPUMEHEHHUs CUJIbI WM oOMaHa; 3.5) BCTyIUIeHUe
BO BTOpOI1 Opak Ha MOMEHT, KOT/1a IepBbIil Opak ele He ObLT paCTOPTHYT;

4) coBepllicHHE OJHUM M3 CYIPYroB JESHUS, YTPOXKAMOIIETO J>KU3HU WIN
3I0pOBbIO, (U3MYECKOMY WM TICHXUYECKOMY, IPYroro Cymnpyra uin peOeHka
cynpyra uid o0oux cynpyroB: 4.1) mpuMeHEHHE OJHUM CYNPYIOM B OTHOIIECHUH
JIPYTroro Cympyra Wid ux peOeHKa HaCUIIUS C YTPO30U JUIsl UX KU3HU WIH 3J0POBBS
b0 Hamu4he pa3yMHBIX OCHOBAHHM oOmacaThCsl MPUMEHEHHS TaKOro HACHIIWA,
COBEpIICHUE IIOKYIICHUS Ha JKU3Hb IPYroro Cymnpyra, NpOSIBIIECHHE >XECTOKOCTH,
KECTOKOTo oOpaieHus; 4.2) co3laHne HEBBIHOCHUMBIX YCIOBUU ISl )KU3HHU JIPYTOTO
CYIIpyTa, HEBBIHOCUMOE YHW)KEHHUE JIPYyroro Cymnpyra.

I'maBa Tperbst — «TeHaeHUUM pa3BUTUA NPABOBbIX HHTEPHPETALMH
OCHOBAHMI, YCJIOBUIl U MOCaeACTBUI pacTopkeHus Opaka B CIIIA» — coctout u3
IByX maparpados, B KOTOPBIX pacCMaTPUBAIOTCS BOMPOCH! CYACOHON MHTEPIPETAIIUN
MPaBOBBIX HOPM, PErIAMEHTUPYIOUIUX pacTOpKEeHUE Opaka, a TakKe MPOBOAUTCS

UcClieIOBaHUE 0COOBIX MOPSAKOB pacTop:xkeHus Opaka B CLIA.
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TeHaeHIMU pa3BUTUSA MPABOBBIX HMHTEPIIPETALUi OCHOBAHUN, YCIOBUH H
nocyencTBuil pactopxkenuss opaka B CIJA Moryt ObITh pacKpbIThl MOCPEICTBOM
JBYX MCCIIEIOBATENBCKUX MOAX0I0B:

1) uccnenoBanue, 00o0meHne W aHanu3 mnpakThukd cyaoB CIIA (pa3HbiX
YpOBHEH) MO BaXHEHIIMM BOMpOCaM, CBSA3aHHBIM C pacTopXeHueM Opaka,
IIOCKOJIBKY, B OTJIMYME OT MPOCTO YAaCTHBIX HAYYHBIX CYXKIACHUW, BHICKA3bIBAEMBIX B
HAy4yHOM JuTEparype, coiepKauiuecss B CyIACOHOW NpPaKTUKE MO3ULIUU B CHILY
OTHECEHHOCTHM  PAacCMAaTpUBAEMOIO  IPABOBOrO  NIPOCTPAHCTBA K  CUCTEME
NPELEAEHTHOTO MTPaBa UMEIT OYEHD CYIIECTBEHHOE 3HAUEHUE;

2) U3y4YeHHUE Mep, HANpaBJICHHBIX HA MPEOTBPAICHUE Pa3BOJOB, a TaKKe
CYILIECTBYIOUIUX OCOOBIX MOPSIIKOB PACTOPKEHUs Opaka, MO3BOJISIOMIUX 00ECeYUTh
KOMILIEKCHOE U CUCTEMHOE U3YYEHHUE TEMBI UCCIEIOBAHUS.

IlepBbiii maparpad Tperbeir riaaBbl «CyneOHasi uWHTepHpeTanus
NPaBOBbIX HOPM, perJiaMeHTHPYIOIIUX pacTop:xeHue Opaka» O0O0OCHOBBIBAET
3HaueHUE CyAeOHON MPAKTUKH JIJIsi IOHUMAHUS TIPABOBOTO PETYIUPOBAHUS PA3BOJIOB
B paccMaTpUBAEMOM CTPAHE.

Cornacio VYwunesimy bepHamy, «mo Oomplneil YacTH MpaBO  INTATOB,
PETYIHpPYIOIIee CEMEWHBIE OTHOILIEHUS, SIBJSIETCS CTaTyTHBIM TipaBoM. Ho u cyneOHbIe
PELLIEHNsI UTPAIOT OTPOMHEHNIIYIO POJIb, TAK KaK IOJIOKEHUS 3aKOHOAATEIbHBIX aKTOB,
KaK MpaBUJIO, HOCIT OOIIMA XapakTep. B mydieM ciydyae B 3aKOHOJATEIBHBIX aKTaxX
IPUBOAMUTCSA TepeueHb (PAKTOPOB, KOTOpbIE JOJDKHBI YUHUTBHIBATHCSA CYAOM IpH
NPUHATUU PEUICHUH, — TaKUM 00pa3oM, MHOTHE BOIIPOCHI OTIAIOTCS HA YCMOTpPEHHE
CyJ/la, 1 MHOTO€ 3aBUCHT OT 00CTOSTEILCTB Aenay’,

CoBpemennoe cemeitHoe mpaBo CIIIA TtpeGyer oOpamieHuss K aHAIU3Y
CyneOHOM TpakTUKU. TeM Oosee 4To B M3ydyaeMoil Teme Cy/neOHBbIC aKThl SBIISTIOTCS
HEOTHEMJIEMBIMU 3JIEMEHTAMHU HCTOYHMKOBOM OCHOBBI, 0€3 0oOpaimieHus K KOTOPBIM

HCCICOOBAHUC 6YI[CT HCIIOJIHBIM.

% bepnam V. TIpaBoBas cuctema CIIIA: 3-it Beim. — M.: HoBas rocturms, 2006. — 1216 ¢. — C. 810
811.
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CyneonbiMu opranamu CIIIA 3a mnurensHOoe Bpemsi Obul BbIpaOOTaH psij
MPaBOBBIX MO3UIMHK MO Pa3IMYHBIM BOMPOCAM, CBSI3AHHBIM C pacTOp:KeHUEM Opaxa.
Bcero B pamMkax OCYIIECTBIEHHOIO CEMEWHO-NPABOBOTO KOMIIAPATUBUCTCKOIO
HAy4HOI'O MCCIIEeI0BaHUs ObUT Ipou3BeaeH aHaiu3 okoio 1 000 pemenuid cyneOHbIX
opranoB CIIA mno pa3nauuHbIM BONpPOCaM, CBSI3AHHBIM C PACTOpKEHHEM Opaka,
CTPYIIIHUPOBAHHBIX MO CICAYIOIMIMM MO3UIUAM: 1) moHsATHE Opaka, 3HaueHUE Opaka,
3aMHTEPECOBAHHOCTh TOCYJApCTBA B MOJJIEpKAHUMU Opaka, a Takke B 00eCreueHUU
HaJUIeKAIer0 TMPABOBOTO PETYJIMPOBAHUS pacTOopKeHus Opaka; 2) MO3UIINH,
Kacaronmecs HEOOXOJMMOCTH PacTOpkKeHUsi Opaka B HEKOTOPBIX OMPEACICHHBIX
cIy4asix; 3) OCHOBaHHS pacTOpKeHHUsi Opaka B 1eyioM; 4) BUHOBHOE IIOBEJICHUE
OJIHOTO W3 CYNPYroB, KOTOPOE SIBJISIETCS OCHOBAaHHUEM IS PACTOPKEHHUS Opaka;
5) HOMyCTUTEIBCTBO OJHOTO W3 CYNPYrOB HEHAJICKANIEMy IOBEICHUIO JIPYroro
cynpyra (qu00 TIpOIIEHWE WM ONpaBAaHWE OJHHUM CYIPYroM HEHAJJICKaIIero
NOBEJEHHUS IPYroro cynpyra); 6) HEKOTOpbI€ OTAEIbHBIE MPOLECCYATbHBIE ACIIEKTHI,
B YAaCTHOCTH CBOOOJa YCMOTPEHUSI CY/AOB IPHU Pa3pelieHuH e O PacTOPKEHUHU
Opaka; 7)B3aUMHOE OOBMHEHHE Jpyr Jpyra CynpyraMd B HENPaBOMEPHOM
MOBEJICHUHM KaK OCHOBAaHME /I OTKa3a B PacTOpKeHUU Opaka; 8) HempUMHUpPHMbIC
pa3HoOTJacus MEXIy CynpyramMu Kak OCHOBaHHE pacTOp:KeHHs Opaka; 9) mecTokoe
oOpalieHre co CTOPOHBI OJAHOTO W3 CYNPYTOB, KpaWHSAS YKECTOKOCTh CO CTOPOHBI
OJIHOTO W3 CYIIPYTOB MO OTHOIICHHIO K IPYrOMY Kak OCHOBaHUE PaCTOPKEHHS Opaka;
10) HamepeHHOE OCTaBJICHHWE OJTHOTO CYIpyTa APYTMM KaK OCHOBAHHE PacTOPKEHUS
Opaka; 11) coBepiieHHe CyIpy>XKeCKOW M3MEHBI KaK OCHOBAaHHE PACTOPKCHHS Opaka;
12) ummnoTeHIIMsL Ccymnpyra Kak OCHOBAaHHE pacTopkeHHs Opaka; 13) pacTopikeHue
Opaka W TpaBa M WHTEPECHl TPETHUX JIHI[, 14) MO3UIMU OTHOCUTEIBHO TMOPSIKA
paspemieHuss el O pacTOp’KeHWH Opaka, B KOTOPBIX 3aTparuBalOTCS BOIMPOCHI,
CBSI3aHHBIE C OMEKOW HaJ JETbMHU U MX CojAepkaHueM; 15) mo3uIuu, Kacaromuecs
cnenuuKN pa3zena CeMEHHOr0 UMYIIEeCTBa MEXy CYNpyraMu MPU PacCMOTPEHUU
7€l O pacTop:KeHuH Opaka; 10) BblllaTa aJlMMEHTOB IOCIE PaCTOpKeHUs Opaka
OJTHUM CYIIPYTOM B MOJIb3y APYroro; 17) KOMIETEHIHs IITaTOB B paccMaTpUBaeMOM

chepe; 18) mpaBo Ha OecriaTHBIM AOCTyn K cylneOHOMY pa3OHUpaTenbCTBY 10
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BOIlpocaM pacTopxeHusi Opaka; 19) pactopkenne Opaka W TIpaBO Ha CBOOOIY
BEPOMCIIOBEIAHMS.

[IpoBeneHnHoe ucCClEeOBaHUE BBIICOOO3HAYEHHOW CyA€OHON MpPaKTHKU
MO3BOJIMJIO YTOYHUTH PsAJl aBTOPCKUX MOJIX0/I0B U BBIBOJIOB.

Bo BTopom mnaparpadge Tperneii riaaBbl «MccienoBanue 0co0bIX
NOpPsAAKOB  pacrop:xkenust Opaka B  CIHIA»  aBTopoM  oTMeuaercs
pa3HOHANPABICHHOCTh TEHACHIMN pa3BUTUS 3akoHojaTenbcTBa ITatoB CIIA o
pacTop:keHuu Opaka B HACTOsILEe BpeMs. ITO, C OJIHOM CTOPOHBI, IPUHSATUE MEP IO
NpEeOTBPAILICHUIO pacmaja CEMbH, a C JAPYroll — pa3BUTHE YNPOIICHHBIX MPOLEIYP
pa3Boja.

KommiekcHast cucrema mep, MPUHUMAEMBIX 3aKOHOJATEISIMH IITATOB C IIEJBIO
NpeAOTBPALICHUS] pacriafa CEeMbH MPEJCTABISET 3HAYMTEIbHBIA HAay4HBIM HHTEpEC.
JlaHHBIE MEPBI MOKHO pa3fIeNIuTh Ha CIICAYIONIME OCHOBHBIEC TPYTIIbI:

— MEpbl, HalpaBJeHHbIE Ha oOOecrleueHue MNPeJOTBPAIECHUS BCTYIUICHUS B
Opak Ha OCHOBaHUHU CIMIIKOM TOCIHEIIHO MPUHATOTO, HEOOAYMAaHHOTO pEeIIeHUs
aub0 penieHusi, OCHOBAHHOTO Ha HEMOJHOW WHGOpMalMH JIMla O ero OyayiieMm
CyIpyre,

— Mepbl, HamnpaBJICHHbIE Ha obOecnieueHne WHOOPMUPOBAHHOCTH  JIHII,
BCTYMAIONINX B Opak, 0 €ro 3Ha4YeHUU U MOCIEACTBUSX;

— MEpbl, HaMpaBleHHbIE Ha TMPEJOTBPAICHUE TPUHATUS JHIAMH, YKE
COCTOSIIIIMMU B Opake, CIUIIKOM IOCIEIIHbIX, HEOOJIYMAaHHBIX PELICHHH O €ero
pPacTOpKEHUHU.

[IpoBeneHHoe Mccaen0BaHUE MO3BONISET OLEHUTH 3(()EKTUBHOCTh CEMENWHO-
MPaBOBBIX PEKUMOB MPEBEHIIUHM PA3BOJIOB B 3TOW CTPaHE U YUUTHIBATH MOJYUCHHBIC
pe3yabTaThl MpU pa3paboTKe PEKOMEHALUI M0 COBEPIICHCTBOBAHUIO POCCHICKOTO
3aKOHO/IATENbCTBA.

ABTOpPOM TMPOBEACHO MOAPOOHOE HCCIENOBAHHE HWHCTUTYTa KOBEHAHTHOI'O
Opaka Kak OJTHOTO M3 MHCTPYMEHTOB MPeA0TBpalleHus pa3BogoB. KoBeHaHTHBIN Opak
(covenant marriage) odOpMIIIETCS PEIUTHO3HOW OpraHU3alied C MOCIEAYIONTAM

ABTOMATUYECKHM IOPUAMYECKUM MPU3HAHUEM TOCYAApPCTBOM. 3aKII0YaeMOe IMpHU
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BCTYIUIEHUHU B OpaK COIJIalIEHUE SIBISIETCA 00s13aTEIbHBIM YCIOBUEM 7151 OPOPMIICHHUS
Opaka. CylIeCTBEHHBbIM YCIOBHUEM JAaHHOTO COTJIAILEHUS SIBISETCS IOJOKEHUE O
BO3MOXHOCTM  pPacTOPrHyTh Opak TOJbKO B  HUCKJIIOYUTEIBHBIX  CIIydasX,
YCTaHOBJICHHBIX COTJIAILIEHUEM, U TOCIIE COONIONEHUS ITUTEbHON MHOTOCTaIUHHOM
MPOLEAYPHI JOCYACOHOTO YPETyINPOBAHHUS.

B kayecTBe HHOW IIPaKTUKU IPAaBOBOM perlaMEHTallMd pPacCMOTpPEHA
YIpOIIEHHas: TMpolLeaypa pacTopxkeHuss Opaka (summary divorce), KoTopas
Ope/CcTaBisieT co0Oi HauMeHee 3aTpaTHyl0, TUIHM3UPOBAHHYIO (OpMy pas3Boja
CYNpyroB MpU HAIWYUM KaK HX OOOIOJHOIO CTpEMJICHUSI K OJTOMY, TaK U
OTIPEJICIICHHBIX YCIOBHUH €€ MPUMEHEHHUsI, OOITUX JUIsl OOIBIIMHCTBA IITATOB.

B 3akia0yeHMHM TNOJIBOJATCS HWTOTH BBIIIOJIHEHHOTO JIUCCEPTALIMOHHOTO

UCCJIeIOBaHUs, 0000IAIOTCS MOYyYeHHbIEC PE3YJIbTATHI.
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PoszanoBa EnuzaBera BiaguMupoBHa
(Poccuiickas @egepauus)
HNucTuTyT pacrop:xkenusi 0paka B CILIIA (cpaBHUTE/JIbHO-IIPABOBOE

HCCJIECA0OBAHHE 3aK0OHOAATEC/IbCTBA I]_[TaTOB)

Jluccepranus NpeaCcTaBIseT cO00M KOMIUIEKCHOE HAYYHOE HCCleoBaHue (C
MO3UIMH HAyKH CEMEHHOTO TIpaBa) COJCPKaHUSA M OCOOCHHOCTEH WHCTHTYTa
pactopxkeHuss Opaka B CIIIA Ha dQeaepaTbHOM H PETHOHAIBLHOM  YPOBHSX,
CPaBHHUTEIIBHO-TIPABOBOE  HCCIIEJOoBaHUE 3akoHomaTenbcTBa mrTatoB CIIA o
pactopxennu Opaka. IlpeacrtaBiaen ananu3 okoso 1 000 pemeHuit cyaeOHBIX
opranoB CIIIA mo pa3jau4HBIM BOIIPOCAM, CBSI3aHHBIM C pacTOpKEHHEM Opaka (3a
nocneaaue 200 jeT, caMmoe paHHee CyaeOHOE PEIICHHWE B JUCCEPTAIMH JTaTHPYCTCS
1815 rogom).

O60011eHBI 0OCOOEHHOCTH W PEXKUMBI OOIIUX M CHEIUAIbHBIX OCHOBAaHUN U

yCIIOBUM pacTopeHus Opaka B pernoHagbHOM 3akoHoaarenscTBe CLIA.

Rozanova Elizaveta Vladimirovna
(Russian Federation)
Institute of divorce in the United States (comparative-legal study

of US states legislation)

The thesis is a comprehensive scientific study (from the standpoint of family
law science) on the content and characteristics of the institution of divorce in the
United States at the federal and regional levels, and a comparative legal study of the
legislation US states on divorce. An analysis of about 1 000 US court decisions on
various issues related to divorce is presented (over the past 200 years, the earliest
court decision in the dissertation is dated 1815).

The features and modes of general and special grounds and conditions for the

dissolution of a marriage in US regional legislation are summarized.



