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OBIIASA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTh TeMbl [IMCCEPTALUOHHOIO mucciaeaopanusa. Cembs —
HEOTbeMJIeMasl s4yeiika oOlecTBa M, IO MEpPE €ro pa3BUTHA, HE OCTAEeTCs
HEU3MEHHBIM U MTPABOBOE PETYIMPOBAHUE CEMENHO-UMYILIECTBEHHBIX OTHOILEHUH.
B 3aBUCHMOCTH OT mepeMeHbl TOCYIapCTBEHHOIO YCTPOMCTBA M OOIIECTBEHHOTO
CTpOSI OHO TIOCTOSTHHO pa3BUBaeTcs, OTpaxkas pedopMbl U HM3MEHEHHUS B
MOJIMTUYECKON M COlMaIbHO-d3KOHOMUYeckor cdepe. B 1949 rony llenTpanpHbIit
komuteT KommyHnuctnueckort naptun Kutas mpussin perieHue o0 oTMEHE BCeX
3aKOHOB, YCTAHOBJIEHHBIX B IeproJ ['omuHbaaHOBCKOTO pexknuma (1912 — 1949 rr.),
Y Pa3BEpHYJ UHTEHCUBHYIO pabOTy MO pa3padOTKe HOBBIX 3aKOHOB, B TOM YHCJIE U
CEMEMHOro 3aKoHOAaTeNbCTBA. TakuM 00pa3oM, CO CMEHOM MOJMTUYECKON BIACTH
u obpazoBanueM Kwuraiickoii Haponnoit PecniyOmuku B 1949 rogy HaumHaetcs
HOBBII IIEpUOJT PAa3BUTHS IPABOBOI'O PErYJIMPOBAHUS UMYIECTBEHHBIX OTHOLICHUI
CYNpYyTOB.

Tak, 0fTHUM U3 IIEPBBIX HOPMATHUBHO-TIPABOBBIX AKTOB II0CJIE CO3/1aHUsI HOBOU
rocyaapctBeHHocTU siBisieTcsi 3akoH KHP «O Opaxe», KOTOpbIid ObUT HpPUHST
[HenTpanpHbiM HapoiHBIM npaButenbcTBOM KHP 13 anpens 1950 r. Jlanubiil 3aKoH
OTMEHsT (eomanpHyl0 cucteMy Opaka, OCHOBBIBAIOIIYIOCS Ha TOCIOCTBE
MY>KUYMHBI HaJl >KEHIIMHOW M WTHOPUPOBAHUMU MPAaB U UHTEPECOB KEHIIMHBI, U
BBOJMJI B JIEUCTBUE HOBYIO IEMOKPATHUECKYIO CUCTEMY Opaka, OCyIIECTBISIOLIY IO
eauHOOpaune, CBOOOMY 3akjloueHusi Opaka, paBEHCTBO CyNpyroB B Opake u
oOecrieyeHrue TPUOPUTETHOM 3aUTHI ITPaB U UHTEPECOB HKEHILUHBI U IeTeH (CT.CT.
1, 2, 3 3akona KHP «O 6pake» 1950 r.). B cooTBeTCTBUY C HUM CynpyTH 00J1a1at0T
PaBHBIMHU MTPABOMOYHUSAMHU BIAJICHUS, MTOJIb30BAHUS, YIPABICHUS U PACTIOPSKEHUS
COBMECTHBIM MMYIIECTBOM U MPABOM €r0 B3aUMHOTr0 HacjieaoBanus (ct.ct. 10, 23

3axona KHP «O 6pake» 1950 r.)%

! 3axon KHP «O 6pake» ot 13 anpens 1950 . Ct. crt. 1, 10, 23. OpurnaansHsii Texet: HHE A K
a1 W& Wl ¥%  1950. [Dmextpommbli  pecypc] //  URL:  http://www.law-

lib.com/law/law_view1.asp?id=43205 (nata obpamenus: 12.03.2018) (ua kurt. s3.)
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[Tocne mpoBeneHus moauTUKU pedopM U OoTKpbiTocTH 1978 1. B Kutae
Bcrynuia B cuiy HOBbIM 3akoH KHP «O Opake», KOTOpbI ObUT MPUHST
Bcekuraiickum coOpanueM HapoAaHbIx mpenctaButenei (mamee — BCHII) 5-ro
co3biBa 10 cents10ps 1980 rona. B HeM oTcnexuBaeTCs MPEEMCTBEHHOCTD IMMOAX00B
K IIPaBOBOMY pEryJIMPOBAHUIO HMYIIECTBEHHBIX OTHOLICHWM CyIpYroB, €CJIH
CpaBHUBATh CO CTaphiM 3aKOHOM, TO HOBBIM 3akoH KHP «O Opake» He TOIbKO
NOTYEPKUBAET MPUOPUTETHBIN MOJXOM, 3alllUiiasi MpaBa U UHTEPEChl OOLECTBA U
CEMBbH, HO U PUJAET BAKHOE 3HAUCHHE 3alUTE UMYIIECTBEHHBIX IIPAaB U UHTEPECOB
KaXIOTO U3 Cynpyros 2. B cdepe HMyINECTBEHHBIX OTHOLIEHHI CYIPYTOB
IpOSIBUJIACh TEHICHIMS K PACIIMPEHHMIO IMpaB U CBOOOJ JMYHOCTH, COIJIACHO
KOTOPOM 3aKOH MPEJOCTaBUI Cynpyram OOJbIIYI0 CBOOOY B ONPEIEIEHUN CBOMX
MMYIIECTBEHHBIX OTHOIUEHUM, CYNPYTH MOTYT CaMU ONPEIEIATh COJEpKaHHUE
CBOMX HMMYILIECTBEHHBIX MPABOOTHOLICHUH ITyTEM 3aKIOYAaEMOT0 MEXAY HHUMH
cornamenus®. B cemeiinom 3akononatensctBe KHP 3aK0HHBIN peXknM UMYILECTBA
CYNpyTOB Hayal HOCUTh JUCIIO3UTUBHBIN XapaKTep.

B nocnegHue roapl ¢ pa3BUTUEM PHIHOYHOM HSKOHOMHMKHA M TMPAaBOBOIO
rocyAapcTBa NpOU30LUIH 3HAYNTEIbHBIE IEPEMEHBI B Pa3IMYHbBIX chepax oO1IecTBa
Kurasi, koTopble MOBIEKIN 32 CO00I OTPOMHBIE U3MEHEHHSI B CEMEMHOM TpaBe. B
YaCTHOCTH, B CBSI3U C U3MEHEHUSIMU B SKOHOMUYECKOM *U3HU KuTas 3HaUUTEeNbHO
pacimpuics Kpyr oOBEKTOB BEIIHOIO NpaBa. B Hero MoryT ObITh BKJIIOUEHBI
LEeHHbIe Oymaru, 01 B YCTaBHOM KaluTalle TOBApPUILECTB U OOILECTB, aKlIUU B
aKLIMOHEPHBIX 00IIeCTBaX, KBAPTUPHI, UMYILIECTBEHHbI KOMIUIEKC MPEANPUSITHS,
JIOXOJIbI OT MPaB MHTEIIEKTYyaIbHOM COOCTBEHHOCTH U TOMY Hoj00Hoe. Cyrpyru

CTAaHOBATCI COOCTBEHHUKAMM Pa3IMYHBIX BUAOB UMYIICCTBA, KPOMC TOI'0, OHU BCC

2V Yagwkons, Jun Jly. Vae6usii kypc HoBoro 3akona KHP «O 6pake». — Ilexun: 2009, China
Women Publishing House. — C.10. (opuruHan Ha KHTaliCKOM SI3BIKE)

33akon KHP «O 6pake» ot 10 centabps 1980 r. Ct. 13. Opurunanbueiii texer: 14N R I AN
& i % JlocTynen Ha opUIHATBEHOM caiiTe 1o aapecy:
https://www.chinacourt.org/law/detail/1980/09/id/1543.shtml (nata obpamenus: 12.03.2018) (na

KHT. 513.)
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Yarie COBEPIIAIOT Pa3HOOOpas3HbIe TPAKITAHCKO-TIPABOBBIC CHIEITKH C TPETHUMU
JIULAMH.

KpoMe SKOHOMMYECKMX — CYIIECTBEHHBIM H3MEHEHUSM TOJIBEPIIUCH
UJMOJIOTUYECKUE M COLMaJbHbIE acnekThl. B  yclioBusx OypHOTO pa3BUTHS
COBPEMEHHOW PBIHOYHOW 53KOHOMUKH, MPEACTABIECHUE O IIPABOBOW MPUPOJE,
CYIIHOCTH Opaka ¥ MOJIeSIM B3aUMOOTHOIIICHUN MeX Ty cynpyramu B Kurtae cuiabHO
M3MEHWIOCH, OLIYIIAETCA 3HAuYUTENIbHAs MOTPEOHOCTh OOIIeCTBa B 0OECIEYEHUH
CTaOMJIBHOCTH CEMEHHBIX OTHOIIEHWH U YCTOWYMBBIX TapaHTHSIX 3alllUThI
MMYIIECTBEHHBIX UHTEPECOB, BO3HUKAIOIINX Y MY KUMHBI U KCHILUHBI B Opake.

Tak, craTMuyecKkre JaHHbBIE TTOKa3bIBAIOT, YTO POCT YKcIia pa3BoaoB B Kutae
Havaiics ¢ 80-x rogoB mpouuioro roga. B orpe3ok Bpemenu ot 1979 r. no 1999 r.
KOJIMYECTBO JIEJI O Pa3BO/JIE€, PACCMATPUBAEMbBIX HAPOIHBIMHU CyIaMU 110 BCEU CTPaHeE,
YBEJIMUMBAJIOCH Kaxblii roJ1 B cpeiHeM Ha 9.08%, B 1999 rony cynbl paccmotpenu
1 munmmon 199 teicsiy nen o pasBoge. BOJNBIIMHCTBO M3 HUX 3aKIOYAIOCH B
paspelleHry CIIOpOB O pasjele umylnecTsa . Takxke, COMNIACHO MOCIEIHUM
CTaTUCTUYECKUM JaHHBIM opraHa peructpanuu Opaka Kwutas (bropo 1o
rpaXJIaHCKUM JenaM), B TeueHue 15 et (¢ 2003 roma no 2018 roma) KoaudecTBo
pPa3BOJOB yBEIWYMBAIOCHh Kaxabld rog Ha 7% — 10%, B 2017 romy wymcio
3apPEruCTPUPOBAHHBIX Pa3BOAOB yxe NocTUrIO 10 MuimnoHoB 631 Teicsiun. Taxxe
B Kurtae c¢ 2010 roma mo 2017 roma oOmmii KO3(h(UIMEHT pPa3BOJAUMOCTH
yemmumiicsas 10 0.73%o0 ° . B 2017 rogy Tonbko cucreMoii BcekuTaiickoit

deneparueit Kenwma Obu10 OpUHATO 153 ThICSY 3asIBICHUN O pacTOpKEHUHU Opaka.

* Tlamp IO». [IIpaBoBoif pexum wumymecTsa cympyros B KHP  // URL:

http://www.chinacourt.org/html/article/200812/15/335739.shtml (mara o6pamenus: 05.09.2018)
(opurHHAI Ha KUTANCKOM SI3BIKE)

® TocynapcTBeHHOE cTaTHCTHYecKoe ynpasiaenne KHP, Statistical Communiquéof the People's
Republic of China on the 2017 National Economic and Social Development. (OO6murwmit
KO3 (UIIMEHT pa3BOIUMOCTH, COOTBETCTBEHHO, PaBE€H OTHOIIEHUIO OOIIEro Yuciia pa3BoJioB 3a
OTpeNIeIEHHBIN TIEPUO K CPETHEMY YHWCITY HACEICHHS, WIW YUCIY YEJIOBEKOJIET, MPOKHUTHIX

HaceJIeHUEM 3a MEePUOI. )


http://www.chinacourt.org/html/article/200812/15/335739.shtml
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B ocHOBHOM 53TO ObuUIM CHOpPHI O pa3iene HMyIIecTBa W anuMeHTtax. J[lms
3HAYUTENILHOTO YKca JItoJIed Opak OoJIble HE SIBISIETCS MOAJIEPKKON MIIH OIOPOM
B JKM3HH, JIIOJU Bce Oouibliie 0OpalialoT BHUMaHUE HAa MaTepUaabHbIe BBITOJBI U
3alIUTy CBOMX MHTEpecOB B Opake. KomuuecTBo criopoB MExX Ty CynpyraMu 130 JHs
B JICHb PACTET.

[Ipousouenume nepeMeHsl MOTpeOOBaI U3MEHEHUS MTOAXO0A K IPABOBOMY
peryJaupoBaHMI0 UMYLIECTBEHHBIX OTHOLIEHUH cynpyroB B Kutae. 3akon KHP «O
opake» 1980 r. B penakiuu ot 28 anpens 2001 r. 6but npunst 21-ceccueit BCHII
9-ro co3piBa’. ONHAKO JAHHBIA 3aKOH SABJISETCS JAJEKO HE COBEPUICHHBIM. B HeM
OCTaeTCsl MHOTO HEPEIIEHHBIX MPOOJIEM, CBA3aHHBIX C IPABOBBIM PETYJIUPOBAHUEM
MMYILECTBEHHBIX OTHOLIEHHUI CynpyToB’.

COBOKYNTHOCTh ~ BBIIIEU3JIOKEHHBIX ~ OOCTOSITENBCTB,  HEOOXOAUMOCTb
KOMIIJIEKCHOT'O MCCIIEOBAHUS TEMBI IIPABOBOT'O PETYJIMPOBAHUS MUMYILIECTBEHHBIX
otHomiennit cynpyroB B KHP, a Takke moTpeOHOCTh B COBEPILIEHCTBOBAHUU
neicTByromero ceMmeiHoro 3akoHoaarensctBa KHP  cBuperenscTByroT 00
aKTyaJlbHOCTU M30pPaHHOM TEeMbl HACTOSIIETO AUCCEPTAMOHHOTO HCCIIEIOBAHUS.

Crenenb pa3padoOTaHHOCTM TeMbl JAuUccepTanMu. B ropuamyeckon
outeparype Kwurasgs HeMano BHUMaHUSA yAEISETCS  BONPOCAaM  IIPABOBOIO
pEryJIMpOBAaHMsT MMYIIECTBEHHBIX OTHOWIEHWA cynpyroB. Cpenn KUTaUCKHX
uccieoBaTenedl, yAeIuBUIMX 0co00€ BHHMMAHHUE Ppa3JIMYHBIM  acleKTam
MMYIIECTBEHHBIX OTHOLUIEHUN MEXAY CyIpyraMu, MOKHO Ha3BaThb LIUBWIINCTOB Y

Yanwxous (AR E W), zan un (YL°F), Ca Uasnans (2 >%), Usse Boit ([FF),
Su Jlasous (17K ), Ma Unan (5 12.75), JIn Yxumun (25 E8Y), Jo Cymun (X Z

® 3akon KHP «O 6pake» ot 10 centsiops 1980 r. (¢ mompaskamu ot 28 anpens 2001 r.) Cr. c1. 17-
19, 39-42. Opurunanereii Texer: AN RGN E 45 4H%. Toctynen Ha odummansHoM caiite
no azapecy: http://www.gov.cn/banshi/2005-08/21/content_25037.htm  (mara oOparieHus:
12.03.2018) (Ha xut. s3.)

" Kuraiickas Axanemus obmectBenHbIX Hayk (Chinese Academy of Social Sciences, CASS), Blue
Book of China’s Economy: Economy of China Analysis and Forecast. — ITekun: 2007, Social

Sciences Academic Press (China). — C.117. (opuruHai Ha KUTaHCKOM SI3BIKE)
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), Usan Canbtoii (5K 1 4EE), Uskan Crosusions (5K5% %), Ban [Maommn (L ARHT),
YV Xyu (##4), JIu lyanxyn (Z26), Cyns XKouzons (P04 %), Bait Uxennn (31
PRi), Bau Jlumun (] H), Bar Tyansu (F61X).

Kpome storo, mHorue oOiiue BOMPOCHI TEOPUHM U DBOJIOLMH CEMEUHOIO
3akoHoaarenscTBa KHP, nokTpuHBI ceMelHOro W Trpa)KJaHCKOro MpaBa ObLIN
HCCIIEOBAHbl B pa00TaX TAKUX KUTAHCKMX YYEHBIX M FOPUCTOB, Kak Ban s (K
), V Caodan (518 75), Xo Uxu (] i£), SAu Jlucuns (1 37.31), Laii @yxya (545
1), Usup Xanb (RIX), JIu Boiinyn (Z= T 7R), Taup Csomdit (H/NE), Ban
IzroHbKail (1R Y1), Ban Bait (£ 44), Usn Boiixon (F£4E58), Mn Caubxon (F4¢
%), Ban Lzancun (£ &%), Ju Ulyxya (ZZH4E), Usns Boiuzon (% 124k), I10ans
Yumsion (=& H).

HyxHo ormeTuth, uto B KHP unccinenoBanusi mocBsIEHHONW JaHHOW TeMe
SBJISIIOTCS] HOBBIMU U TIOSIBUIIUCH OHHU 1tochie nipoBeenust B KHP nonmutuku pedpopm
u otkpbitoctn 1978 r. Takum oOpa3oM, OOJBIIMHCTBO HCCIEIOBAHUIM
BBIIICYKA3aHHBIX YYEHBIX U IOPUCTOB OCHOBAHO Ha JICMCTBYIOLIEM CEMEWHOM H
rpaxaaHckoM 3akoHomarenbcTBe KHP u, cOOTBETCTBEHHO, NPOBOAMIUCH B
COBPEMEHHBIX COIMAIbHO-DPKOHOMUYECKUX YCIOBUAX, CBSI3aHHBIX C PAa3BUTHEM
PBIHOYHOM SKOHOMUKHU U MPABOBOT0 TOCYApPCTBA.

B wacTtHOCTH, HayajloOM HCCIIEIOBAaHUS TEMbI MPABOBOTO PETYIUPOBAHUS
MMYILIECTBEHHBIX OTHOMICHUH CYIPYroB MOYHO CUMTATh CTaThio Y YaHWKOHE® u
Ban /[Ipm — HccnenoBaHume peXMMa HMMYIIECTBEHHBIX OTHOUIEHWN CYINPYIOB,
HAIMCAHHYIO B HAYAJIbHBIN MEPUO TOJUTUKH pedopM U oTKphITocTH B 1986 romy.

CHC}IYIOHH/IM BaXHBLIM OTAaIlIOM B Pa3BUTHUH HAYKH CEMEMHOI0 ITpaBa SABJIACTCA KHUT'A

8Y Yanwxkons (X E41) (17 Hoabpsa 1929 — 25 mapra 2020 roxy), IOKTOp IOPHAMYECKUX HAYK,
npodeccop Kuralickoro yHuBepcuTeTa MOJUTHKA M TIpaBa, MOYETHBIH TpeceIaTe’b 00IIeCTBO
UCCIICIOBaHMI CEMEHHOTO TpaBa Mpu ropuauueckom coodbmectBe Kuras (China Law Society),
nocne obpazoBanuss KHP ona mHOro pas mpuHumana ydactue B pa3paboTKe M IEpecMOTpe
HeKoTOpbIX 3akoHoB KHP, B TOM uncie rpak1aHCKHX 3aKOHOB, 3aKOHA 0 Opake, 3aKOHa O 3aIlUuTe

ImpaB U UHTCPCCOB KCHIIUC U T.AO.



— HccnenoBanue pexuma COBMECTHOM COOCTBEHHOCTH CYIIPYTOB, OIyOJIMKOBAHHAs
[Tait Xya B 2009 roay, B KOTOpPO# HCClIeI0BaHbl BOMPOCH! 001l COOCTBEHHOCTH
CyIpyroB u ee pasuena’.

Ha naHHBII MOMEHT MMEIOT MOJOKHUTEIHFHOE 3HAYCHUE HAyYHBIC KHUTH H
y4eOHUKH 10 CEMEMHOMY MpPaBy U3BECTHBIX MpodeccopoB, Takux Kak Y YaHWKIHb
(A% E 451, Ca Unbnans (B =%), Usns Boii (R35), Lzan FOa(% H ), Sdu Li3unemun
(#1), B KOTOPBIX CYLIECTBYIOT CIIEIUAIbHBIE IJIaBbl, T M3JI0KEH IPaBOBOM

PEKHUM UMYILIECTBA CYIIPYTOB.

IIpouecc cocraBiieHust ['paxaaHCKOro KOAEKCa M BOIIPOCHI, CBSI3aHHBIE C
MIPABOBBIM PETYJIMPOBAHUEM UMYILIECTBEHHBIX OTHOLICHUN CYNPYTOB, CTAIA OJHOM
U3 TOPSYUX TEM YUYCHBIX, IOPUCTOB U Jake€ OOIIECTBA. YUEHbIE BBICKA3bIBAIOT
pa3inyHble MHEHHUSI OTHOCUTEILHO pa3pabOTKU HOBOTO 3akoHa 0 Opake. MHOrUMU
YYEHBIMU BBICKA3bIBACTCS € O HEOOXOUMOCTU HOPM, PETYIUPYIOIIUX OpadHbIe
CEMENHBbIE OTHOLIEHHS, UTO MOATBEPKAAET MIPAKTUYECKYIO BAXKHOCTh TAHHOM TEMBbI
VCCIIEIOBAHUS.

OCHOBHBIMH HEJSMH JUCCEPTALMOHHOIO MCCJIEAOBAHUS SIBIAIOTCS: BO-
MEPBBIX, OCYIIECTBICHUE KOMIUIEKCHOTO aHalih3a MpoOJeM, CBSI3aHHBIX C
MIPABOBBIM  PETYJIMPOBAHUEM HMMYIIECTBEHHBIX OTHOILICHUH CYNpPYyroB IO
3akoHonarenbcTBy KHP, packpeiTne BinusiHUSA pa3BUTHsI PHIHOYHOW SKOHOMHUKHU U
IPABOBOI'0 TOCYJIAPCTBA HAa COJEPKAHUE MPABOBOIO PETYJHUPOBAHUS YKA3aHHBIX
OTHOUIEHUM; BO-BTOPBIX, OCBEUICHHE HWCTOYHHKOB IPABOBOTO PETYyJIUPOBAHUS
UMYIIECTBEHHBIX OTHOIIEHUN CYNPYTOB; B-TPEThUX, HCCIEIOBaHUE Hambojee
CIIOPHBIX BOMPOCOB B NPABONPUMEHUTEIIBHOM MpaKTHKE W pa3paboTka HAy4yHO-
000CHOBAaHHBIX MPEIJIOKEHUHN, HAMPABJICHHBIX HA COBEPIICHCTBOBAHUE KUTANCKOTO
CEMEMHOI0 W TPaXITaHCKOr0 3aKOHOJATENbCTBA B  4YacTH, Kacarolleucs

uccieyeMoi mpoOeMBl.

® TTait Xya. MccreToBaHUH peXHMa COBMECTHON COOCTBEHHOCTH CynpyroB. — Ilekun: 2009, Law

Press (China). — C. 21-29. (opuruHai Ha KUTAHCKOM SI3bIKE)



[TocTaHoBKO#M 3THX OOMmUX IeJeld TPOJUKTOBAHBI W CIIEAyroNIue Ooee
KOHKPETHBIE 32/1a4H UCCJIeI0BAHUA:

— pacKphITHE TOHATHS U OCOOCHHOCTEH HMMYLIECTBEHHBIX OTHOLIECHUUI
CynpyroB 1o 3akoHogarenbctsy KHP;

— @HaAJIU3 CYUIECTBYIOIIMX OCHOB pEryJHPOBAHUS HMYIIECTBEHHBIX
OTHOILLIEHUU MexAay cynpyramu B rmpase KHP;

— BBISIBJICHUE COOTHOUIEHUS HOPM CEMEWHOr0 H  TPaXkIAaHCKOIO
3akoHoaarenscTBa KHP B perynupoBanny HMyIeCTBEHHBIX OTHOIIEHWN CYIIPYTOB

— aHauu3 TEHJCHIIMU Pa3BUTUS CEMEWHOro 3akoHonarenbctBa KHP,
PEryJIMPYIOLIETr0 UMYIIIECTBEHHBIE OTHOLIEHUS CYIIPYTOB;

— BBISIBJIEHME OCOOEHHOCTEH IMPAaBOBOIO PEKHMMa MMYIIECTBA CYNpPYroB B
Kwurae;

— aHamu3 NPABOBBIX MPOOJIEM, CBS3aHHBIX C OMNpPEJIEICHUEM COCTaBa
COBMECTHOTO M PAa3JEIbHOTO UMYILECTBA CYIIPYTOB;

— PacCMOTpPEHHE psAlla CIIOPHBIX BOIPOCOB, CBSA3aHHBIX C OCYLIECTBICHUEM
IIPAaBOMOYMM CynpyramMH II0 BJAQJEHUIO, II0Jb30BAaHUIO, YIIPABICHHUID U
PaCIOPSIKEHUIO OOIIUM UMYIIIECTBOM;

— aHaJIu3 Mpo0JIeM, CBSI3aHHBIX C Pa3JeJIoM COBMECTHOTO UMYIIECTBA MEXKTY
CyHpyramu;

— pa3paboTka pEeKOMEHJIAaUui MO0 NPUMEHEHUI0O M COBEPIIEHCTBOBAHHUIO
IrpakIaHCKO-CEeMEUHOTO 3aKoHoaaTenbcTBa KHP.

O0BbEeKTOM HACTOALIEI0 JAUCCEPTAIMOHHOIO HMCCJIEAOBAHUA BBICTYNAIOT
MMYLIECTBEHHBIE IPABOOTHOILIECHHUS], CKIIaApIBatoIIKecss Mexx 1y cynpyramu B KHP.

IIpeamer aMcCepPTALIMOHHOIO HCCAEAOBAHMSA  COCTABIIIOT  HOPMBI
CEMEMHOr0 M TpaxIaHCKoro 3akoHozarensctBa KHP, perymupyromme
MMYLIECTBEHHbIE OTHOLICHUS CYIIPYIOB, Pa3bsICHEHUS U IOJIOKEHUS BepxoBHOTO
HapoaHoro cyaa (nainee - BHC) KHP, nmpaBoBbie oOblyau, Matepuaibl Cy1e0HOM
NPaKTUKU U JOKYMEHTHl OpraHoB peructpaiuu Opaka (bropo mo rpaxmaHckum
Jieam), CBA3aHHbIE C PEryJIMPOBAaHUEM MMYILIECTBEHHBIX OTHOILICHWH CyNpyros, a

TaKXKE TPYAbl KUTAMCKUX, POCCUUCKHX U 3apyOeKHBIX YUEHBIX, MOCBSIICHHbIC
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BOIIPOCAM TMpaBa COOCTBEHHOCTH WMYIIECTBA CYNPYTrOB M HMMYIIECTBEHHBIX
OTHOILLIEHUI MEXAY CYNpPyTaMHu.

MeTtomosioru4eckass OCHOBA IHCCEPTALMOHHOIO HCCJIeI0OBAHMS
COCTaBIISIIOT OOIIIEHAYYHBIE METOJIbI: FJIEMEHTAPHO-TEOPETUUECKUN, CTPYKTYPHBIN
aHaluu3, JUAIEKTUYECKU-JIOTUYECKUI, HMCTOPUYECKHUE METOAbl HCCIEI0BaHUS,
POOIEMHO-TEOPETHUCCKIE METOJIBI HAYYHOTO OOOOIIECHUS; a TaKXKE YaCTHHIC
METOAbl  IOPUAMYECKOW HAyKU: CpPAaBHUTEIBHO-TIPABOBOM U (HopMaibHO-
IOPUTHYECKHUN.

Teopernueckyl0 OCHOBY HCCJIEIOBAHMSI COCTABISIIOT TPYJbl TaKHAX
KUTAlCKUX YUEHBIX U IOpUCTOB, Kak Ban ['yansu, Y Yanuxsub, Cs Uubnaunp, 1351
[Tun, An dae3np, Ma Hnan, JIu UYxumun, JIro Cynun, Uxan Canwsron, Uxan
Croniztonb, Ban [Taommn, ¥ Xyn, JIu I'yanxyH, Cyns XKoustons, Bait UxkeHuH,
Ban JIumun,Ysub Bo, 1[3s1n 103, An [3unsnun, Ban ', Y Csodan, Jisa Xycuns,
(351 [Tun, JIu Croumn, X3 Yxu, Ax Jlucuns, [ait @yxya, Usne Xansb, JIu Baiinys,
Tsaup Cssomait, Ban 1[3ronbKail, Ban Baii, Usn Baitxkon, Ua CsubxoH, Ban [[3aHcuH,
JIu lyxya, Ysus Boiizon, FOans YuizioH.

HopmaTtuBHO-nIpaBoBOi  0a30d JUCCEPTALMOHHOIO0  HCCJICOBAHMSI
MOCITYKWJIA aKThl MaTEPHUAIBLHOIO U ITpoueccyanbHoro npasa KHP.

B smnupuyeckyr 6a3y auccepraumu ObUIH BKItOYeHBl PasbsicHenus | «O
HEKOTOPBIX Bompocax mnpumeHenus 3akoHa KHP «O Opake» (Ne 30-2001),
Pazbsacuenus Il «O Hekotopsix Bonpocax nmpumeHeHus 3akona KHP «O 6paxe» (Ne
19-2003), Pazwsacuenus |11 «O HexoTopsix Bompocax npumenenns 3akona KHP «O
Opake» (Ne 04-07-2011), a Takxke Apyrue Marepuajibl CyaAeOHOH NPaKTHKH
Bepxosnoro HapoaHoro cyna KHP u naponssix cynos KHP paznuunbix nHCTaHIMI.

Hayuynasi HOBH3HA JHMCCEPTAIMOHHOIO MCCJAEI0BAHUS OO0YCIOBICHA
OCYIIIECTBJICHUEM KOMIUIEKCHOTO aHaln3a MpoOJieM, CBSI3aHHBIX C TPABOBBIM
pEryJIMpPOBAHMEM HMYILECTBEHHBIX OTHOUICHHWH CYNPYroB MO 3aKOHOAATEIbCTBY
KHP, oCHOBBI KOTOPOr0O MOJBEPKEHBI 3a IIOCIEIHHE TOJAbl CYIIECTBEHHOMY
oOHOBJIeHHIO 3aKoHOAaTeneM Kurtas. HopMaTtuBHbIe MaTepuaibl U TPY/Ibl YUEHBIX

Ha OpUTI'MHAJIbHOM KHATaMCKOM A3bIKC, BBCACHHBIC B Hay‘{Hblﬁ O60pOT, ITIOKA3bIBAIOT,
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YTO B Hayke W mnOpakTuke Kurtas NOSBUIMCH HOBbIE TMOAXOJbI IpaBa K
PEryJIMPOBAHUIO HMYILECTBEHHBIX OTHOUIEHUWA CYIPYTOB, KOTOPBIE OTBEYAIOT
TEHJEHITUSAM K 00ECIeUeHNI0 CTAOMIBPHOCTA CEMBU M 3allUTEe MMYIIECTBEHHBIX
MHTEPECOB KaXIOro u3 CcymnpyroB. B pabore packpbuUlOCh coOJiepkKaHUE U
3HAYMMOCTh TAKUX MOJXOJ0B JJIsl KOXKJI0OM CEMbU U ISl )KU3HU OOIIECTBA B 1IEJIOM.
PaGoTa nmpenocraBiseT BO3MOXKHOCTD JATBHEHIIIETO UCCIEA0OBAHUS PEryJIUPOBAHUS
MMYLIECTBEHHBIX OTHOIIEHUH cynpyroB B KHP, yunTeiBas pa3Butre €€ 5KOHOMHUKHU
1 0011IeCTBaA.

Ha 3amuTty BBIHOCATCS CJIeAYIOLIUE MOJI0KEHUsI U BBIBOABI, B paMKax
KOTOPBIX aBTOPOM JUCCEPTALMU OTPaKEHA HOBHU3HA MTPOBEJCHHOIO HCCIIEIOBAHUS:

1. HetictByromiee 3akoHoaarenbcTBO KHP He oOecneunBaer moka eIMuHCTBA
pEryJIMPOBAHUS UMYIIECTBEHHBIX OTHOIIEHUH CyNIPYrOB, BOILIOIIAEMOTO HOPpMaMu
IPAXKIAHCKOTO M ceMelHOoro npasa. [lpy MX KOJUIM3HM MPEANOYTEHUE OTIAETCS
HOpMaM CEMEHHOI0 3aKOHOJATeNbCTBA, KAaK CIEIUaIbHBIM IO OTHOIICHUIO K
HOpMaM Ipa)KJaHCKOr0 3aKOHOAATEeNbCTBA. OQHAKO B TEX CIy4asiX, KOrja OJUH U3
CYyIpYyroB COBEpPIIAECT aKThl €IUHOJUYHOTO PACTIOPSIKEHUSI COBMECTHBIM 1IE€HHBIM
WJTU HEJIBUKUMBIM UMYIIIECTBOM, TO MPUMEHEHUIO TO1JIEKAT HOPMBI TPaXkJaHCKOTO
3aKOHOJIaTeILCTBA, B YACTHOCTHU, Te€, 4TO 3akperuieHbl B 3akoHe KHP «O
noropopax» 1999 r., 3akome KHP «O Bemmpix mpaBax» 2007 r. 3to
00CTOSITEILCTBO MPUBOJUT K TPOTUBOPEUUBOM CYZICOHOM MTPaKTHKE.

2. CucrteMHbIl aHanu3 JeicTByomero 3akonoaarensctea KHP mo3Bomser
MPUNTH K BBIBOJY, UTO B ILIEJISIX 3AIIUThl UMYIIIECTBEHHBIX HHTEPECOB KAXKJIOTO U3
CYNpyTOB, 00€CTICUCHUs CIPABEJIMBOTO PACTIPECICHHs] UX BKJIala B CEMEHOe
OylarococTostHue TpPeOYIOT ydeTa KMCTOYHUKOB U II€JIEBOIO  HAa3HAUYCHUS
MOJIy4aeMOro KaxJblM M3 HUX noxonaa. Kputepuil Takoro ydera nmpuMeHUM IJis
WCKITFOUCHUS U3 O0IIe COOCTBEHHOCTH CYIIPYTrOB HEKOTOPHIX BUJIOB UMYIIIECTBA, B
YaCTHOCTH, COIIMAJbHBIX BBIIUIAT, HMMYIIECTBA, IOJYYEHHOr0 B Jap Ju0o
YHACIEJOBAHHOI0; MPEIMETOB JIMYHOIO IMOJb30BAaHUSA CYINpPyra W BBIPYYKH OT
MPOJAKHU TaKUX MPEIMETOB, a TaKXKe He3apabaThIBAEMbIX MPUPAIICHUN JTUYHOTO

HMYIICCTBA.
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3. [IpensitcTBHEM 17151 0OecTieueHusl CTAOMIBHOCTU U TAPMOHHUH B CEMEIHBIX
OTHOIIICHHSX, (DAKTOPOM  CO3/aHMS B  HEKOTOPHIX  CIydasx IPaBOBOM
HEOMpPEACICHHOCTH  BBICTYIIA€T HECOBEPUIEHCTBO  psijia  3aKOHOJATEIIbHBIX
MOJIOKEHHM, KacaroluXcsi HEBMKUMOCTU. Peub MIET O mpaBuiiaX HCKIIOUYCHHS
pUOOPETECHHOM B Opake HEABMIKUMOCTH M3 OOIIEH COOCTBEHHOCTH CYIPYIOB.
Takue UCKIIOYEHUS JEUCTBYIOT, HalpUMEP, B OTHOIIEHUU HEJIBHKUMOCTH,
NPUOOPETEHHOM 3a CUET POJAMTENICH CyIpyra, HO 3aperMCTPUPOBAHHOM Ha WM
aToro cymnpyra. OHM ACHCTBYIOT W B OTHOIICHWU KBapTHPHI, TPHOOPETCHHON B
KPEJIUT OJTHUM U3 CYyNPYroB JI0 3aKIIOUCHUS Opaka, 1a’ke €CJIM MOCIe 3aKII0UCHUS
Opaka B MoraiieHuy KpeJIuTa MpUHUMAJIN yJyacThe 00a Cymnpyra.

B nensx 3amurhl CTaOMIBHOCTH Opaka, a TakKe B HMHTEpecax 3allluThl
TPETbUX JIMI[ TPU COBEPIICHUU CHEJIOK C HEABWKHUMBIM HMMYIIECTBOM, IIpU
ONpPEACICHUN TPUHAIICKHOCTH HEIBMKUMOCTH CYNPYrOB Pa3yMHO IMPUMEHSTH
oOIllMe TOJOKEHUS: HEABWKUMOE HMYIIECTBO, MPUOOPETEHHOE CYIpyramMu B
MOMEHT CYIIECTBOBaHHSA Opaka, NPUHAIICKUT CYIpyram Ha IIpaBax oOOIIei
COBMECTHOM COOCTBEHHOCTH, HE3aBUCHUMO OT TOr0, Ha KOTO W3 CYNpPYroB OHO
pErucTpupyercs.

4. 3akonomatenbctBo KHP  nmomyckaer ocymiectBieHune Cynmpyrom
MOJTHOMOYUM M0 PaCMOPsHPKEHHUIO OOIIMM HMYIIECTBOM 0€3 corjacus Apyroro
Cymnpyra TOJbKO B CIIy4asx, KOTJla TaKO€ PacIoOpsDKEHHE IMPOMCXOIUT B (hopme
CHCIKH, COBEPIIACMOM paau YIOBICTBOPEHHUS OOIIECEMEHHBIX ITOBCEIHEBHBIX
notpebHoctel. Crenku 1O MOBOAY HaXOJAIICHCS B 0OIIEH COBMECTHOM
COOCTBEHHOCTH HEJBIKMMOCTH HWJIHM KaKUX-THO0O0 0Cc000 JOPOTOCTOSIINX
MPEAMETOB, COBEPIICHHBIC OJHUM CYNPYToM 0€3 COTJIacHs IPyroro MpU3HaKTCs 10
MOJTYYCHHS TAKOTO COTJIACHS YCIOBHO JIEHCTBUTEIBLHBIMH, a 0€3 TAKOTO COTJIacusl -
HEJCHCTBUTESIIHbHBIMU.

5. etictByromee 3akoHonarenbctBo  KHP  ocHoBanumsiMu  pasnena
COBMECTHOTO UMYIIIECTBA CYNPYTOB MPU3HAET TOJILKO pacTOP>KEHUE Opaka M CMEPTH
cynpyra. DakTU4YeCKOe MpEeKpalleHue CYNMpPYKECKUX OTHOIICHUN HE CUUTAETCS

OCHOBAaHHMEM pasaciia COBMCCTHOI'O HMYIIICCTBA. ABTOpOM 000CHOBaH BbBIBOZl O
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HEOOXOJIMMOCTH 3aKOHOJATEIILHOTO 3aKpEeIJICHUS B KAadeCTBE OCHOBAHUS [IJIS
npeabsaBieHus TpeOoBaHUS O paszfene oOIero MMYyIIecTBa CYNpyroB (¢akt
pa3eIbHOTO IPOKUBAHUH CYTIPYTOB U (PAKT OTKa3a OT MaTePUATLHOUN TOIIEPIKKI
OJIHUM W3 CYIIPYrOB JPYTOrO.

6. HecmoTps Ha TO, 4TO ITpaBO CYNPYyTOB Ha JOJII0 B KauTasie o0IecTBa Iu00
TOBAapUIIECTBA SBJSETCS BEHIHBIM NPAaBOM, OHO HOCUT OJIHOBPEMEHHO
0053aTEILCTBEHHBIN XapakTep, MOCKOJIbKY Ha OCHOBE BJIQJICHUS J0JICH B KamuTaie
OOIIeCTBa WJIM TOBAPUINECTBA BO3HUKAIOT 00S3aTEIILCTBEHHBIC TPABOOTHOIICHHMSI
MEXJy ero yuacTHuKamu. [1o3Tomy ommOOYHBIM NMPECTABIISIETCS. PETYJIMPOBAHUE
OTHOLIEHUM pa3Jiesia BXOIAINX B COBMECTHOE UMYIIECTBO CYIIPYTOB J0JIEN B TAKUX
oOlIEeCTBax WM TOBAPUILECTBAX HOPMAaMH, ONPEICISIOIIUMU PACIPEICICHHUE
BEI[HBIX TIpaB, YCTaHOBJCHHbIMU 3akoHOM «O Opake» i ompeaeIcHus
IIPUHAJIEKHOCTH UMYIIECTBA CYIIPYTOB.

7. Kpyr perynupyembix 3akoHojarenbctBoM KHP  umyniecTBeHHBIX
OTHONIIECHUIN MEXy CYNpyTraMH BKJIIOYAET B CeOsl KaK OTHOIICHHUSI, BOSHUKAOIINE
M0 MOBOJAY IIpaBa COOCTBEHHOCTHM Ha WX HMMYIIECTBO M IO HUX B3aUMHOMY
MaTepUaIbHOMY COJIEPKAHUIO (AJTMMEHTHBIE MPABOOTHOIIECHUS MEXIY CYNpyramMu),
TaK U OTHOILIEHUs MO ITOBOJY B3aMMHOIO HACIIEIOBaHWs, a TaKXe IO IOBOAY
00s13aTeJIbCTBEHHBIX OTHOILIEHUM CYTIPYTOB C TPETHhUMU JIUIIAMH.

8. B Hacrosiiee BpeMs OCHOBHBIMU HCTOYHUKAMHU MIPABOBOTO PETYJIMPOBAHUS
VMMYILIECTBEHHBIX OTHOLICHUN MEXIY CYNpyramu, Hapsay C 3aKOHOM, BBICTYITAOT
MpaBOBbIe OObIYaW, & TAKXKE PA3ZbIACHCHUS M PYKOBOIAIIUE CYJICOHBIE pELICHUS
BepxosHoro napoanoro cyga KHP.

CTeneHb JOCTOBEPHOCTH Pe3yJibTATOB HUCCJIeI0BAHMSA. [JOCTOBEPEHHOCTD
BBIBOJIOB M TIOJIOKEHHUM JUCCEPTAIMOHHOTO KCCJIEIOBaHUSI TOJTBEPKIAETCS
METO/I0JI0TUYECKON 000CHOBAaHHOCTBIO, Hay4YHO-TE€OPETUUYECKUM
apryMEHTUPOBAHUEM HCIIOIB3yEMBbIX COMCKATEJIeM KaK OOIIeHAYyYHBIX, TaK H
YaCTHO-HAYYHBIX METOIOB.

Pe3ynbpTaThl HAy4yHOTO MCCJIEJOBaHUS OCHOBBIBAIOTCS Ha H3Yy4YEHUU
JIOCTaTOYHOTO 00bheMa HAy4HOU 0as3bl M SMIMPUYECKOTO MaTepHasia, KOTOPHIM B

CBOIO O4UCpcaAb COOTBCTCTBYCT B MOJTHOM MCPC OCJIAM M 3aga4aM UCCICAOBAHNA.
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Teoperuyeckasi 3HAYMMOCTb UCCJIEI0BAHUA 3aKITIOYAETCS B TOM, YTO €O
pE3yNbTaThl YIOBICTBOPSIOT MOTPEOHOCTh POCCUUCKUX MCCIIENOBATENCH U BHOCST
MTO3UTHBHBIN BKJIaJl B JaJIbHEHIIIEE TEOPETHUCCKOE MCCICAOBAHKUE PEryIMPOBAHUS
UMYIIECTBEHHBIX OTHOIICHUH cynpyroB B KHP, yunTeiBas pa3Butue ee 5SKOHOMHKH
U 00IIIeCTBa.

IIpakTHyeckass 3HAYMMOCTH  JUCCEPTAIMOHHOIO  HCCJICIOBAHMSIL.
[IpakTHKa MpaBOBOTO PETYJMPOBAHMS UMYLIECTBEHHBIX OTHOUIEHWH CYNPYrOB B
KHP cBunerenscTByeT 0 mpoOiemMax U TPYAHOCTIX, TPEOYIOMIUX MPEOOJICHHUS.
HenictByromuii 3akoH KHP «O Opake» B 3HAaUUTENLHON CTENEHN XapaKTEPHU3yeTCsI
YIOPOUIEHHOCThIO U OOOOIIEHHOCTHIO, OH HE YPEryJupoBall pPsifi OCHOBHBIX U
BAXXHBIX BOIPOCOB, BO3HUKAIOIIMX MEXAY CYNpyramu IO MHOBOAY HMYIIECTBA.
Hapsigy ¢ mosnoxeHusiMU MPaBOBBIX akTOB BcekuTaiickoro coOpaHus HapOJHBIX
npencraureneii  KHP  u  T'ocymapctBennoro Coera KHP  peiictByror
MHOT'OYHCIICHHBbIE TpaBuiia BepxoBHoro HapogHoro cyna KHP, nenumennsie
nporuBopeunii. Hampumep, HOpMBI, ompenesnsronme NopsaoK OCYLIECTBICHUS
0o00MMH CymnpyraMyd IOJHOMOYHMN COBMECTHBIM HUMYIIIECTBOM, COJIEPKATCsA B
paznuuHbix aktax. Comepkammecs B JUCCEPTALMU BBIBOJABI U MOJIOKEHUSI MOTYT
OKa3aThCsl TIOJIC3HBIMH JUISI TIPEOJIOJICHHMS] TPOOEJIOB B 3aKOHOJATEIHCTBE,
CBSI3AHHBIX C PEryJIMPOBAHHEM MMYILECTBEHHBIX OTHOIICHHWHN CYNPYrOB, a TaKkKe
HaWTH IIPUMEHEHHE B XOJ€E COBEPLICHCTBOBAHMS POCCUKUCKOIO 3aKOHOAATEIIbCTBA.

Pabora Takke umeeT yueOHO-TIO3HABATEIbLHOE 3HAYEHHE, OHA MOXKET ObITh
WCIIOJIb30BaHA B Y4E€OHOM IIPOIECCE POCCHUMCKUX W KUTAUCKUX HOPUAUYECKUX
(bakyIbTETOB MPU YTCHUU AUCIHUILINH YACTHOIPABOBOTO IUKIIA.

[IpakT4yeckn 3HAYUMBI TaK)Xe pe3yJbTaThl PabOThl [JIs pacUIUpPEHUs
HAay4YHOI0 COTPYAHHWYECTBA MEXIy HUBWIKMCTaMH W3 Poccuiickon denepaunu u
Kuraiickoit Haponnoit PecyGivku, mpurogHbIe Juisl B3aMMHOTO OOMEHA MOJIE3HBIM
onbITOM. Bce 3TO HEMMPEMEHHO HaIpaBiieHO Ha TO, YTOOBI YUUThCS APYT y Apyra u
TEM CaMbIM CITIOCOOCTBOBATh HEMPEPHIBHOMY HapaIlMBaHUIO OOMEHA B TMOJHUTHKE,
PKOHOMHUKE U KYJbTYpe MEXKIy 00€UMH CTpaHaAMHU.

Anpo0auus pe3yJbTaToB HcCaeA0BaHMsA. J[rccepTanus MOArOTOBICHA HA

Kafbez[pe IrpaXaaHCKOI'O IIpaBa M IIponecca U MCKAYHAPOAHOI'0 4YaCTHOI'O ITpaBa
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FOpuanueckoro mHctutryta Poccuiickoro yHuBepcuTeTa JpyKObl HApOJOB, TIE
MPOBEICHO €€ peleH3upoBanue U oOcyxaeHue. OCHOBHBIE PE3YJbTAThI
JMCCEPTALIMOHHOIO MCCIIEIOBAHUS OTPa)k€Hbl B 12 Hay4yHbIX NMyOnauKauusx, 5 u3
KOTOPBIX OMYOJMKOBaHbl B BEAYLIUMX FOPUIUMYECKUX KYypHaJaX, BKIIOUYECHHBIX B
[lepedennb pelieH3UpyEMbIX HAyUHBIX U3JIaHUMN, yTBEpKIeHHbIX [Ipuka3zom pekTopa
Poccutickoro yauBepcuteTa apy0s1 HapoaoB NO 761 ot 27.09.2018 1., 2 Hay4HbBIE
CTaThbU B M3JJaHUSAX, MHIEKCUPYEMBIX B MEXIYHApOJHOW Oa3e AaHHBIX SCOpPUS, a
TaKKe JIOKJIa/Ibl ¥ Te3UCHI TOKIaI0B Ha KOH(DepeHIHsX, mpoune cTaTbi. OCHOBHBIC
TEOPETHUYECKHE BBIBOJIbI u Hay4HO-TIPAKTUYECKUE PEIIIOKEHUS
JUCCEPTAMOHHOTO MCCIIEIOBAHUS CTaJIM MPEAMETOM OOCYKICHHUS Ha HAYYHBIX U
HAyYHO-TIPAKTUYECKUX KOH(EPEHUUSAX PA3IUYHOIO YPOBHS, B TOM YHUCIE:
MEXIyHapOAHON Hay4yHO-TIpakThuueckoil koHpepenuu namaru B.K. Ilyunnckoro
«CpaBHUTEIBHO-IPABOBBIE ACTIEKTHI MPABOOTHOIIEHUHN TpakJaHCKOTO 000poTa B
coBpeMenHOM Mupe» (Mocksa, PYJIH, okts16ps 2017 rona, okrssops 2018 roxa), 1l
MEXIyHapOJAHON Hay4YHO-NpaKTUYeCKoi kKoHpepeHuuu «JlanreBckue yteHus» (M.:
W3narensckas rpynna FOpuct, mait 2018 r.), Kpyrnom crone «OOBEKTHI
IPAKIAHCKUAX M CEMEMHBIX MPaB MO 3aKOHOJATENbCTBY Poccuiickoit @eneparum»
(M.: OO111ecTBO C OrpaHMUECHHON OTBETCTBEHHOCTHIO [IpocmexT, urons 2019 r.).

CooTBeTcTBHE JHCCEPTALMH NACMOPTY HAYYHOH CHENHUAJIBLHOCTH.
JuccepTanrionHnas paboTta COOTBETCTBYET cojiepkanuto crenranbHoctu 12.00.03 -
IrPXJAHCKOE MPaBO; NPEANPUHUMATENBCKOE IPaBO; CEMEHHOE  IIPaBo;
MEXIYHApOJHOE 4YacTHOE NpaBo. Pe3ynbTaTbl NPOBEAEHHOTO HUCCIEIOBAHMS
COOTBETCTBYIOT 00JIACTH MCCIIEA0BAaHUS CIEIIMATbHOCTH.

JIMYHBIA BKJIAJ aBTOPA SBISETCS ONPEACISAIOIMMM M 3aKIIOYAETCA B
HEIOCPEACTBEHHOM Y4aCTUH Ha BCEX ATarax UCCIECI0BAHMS — OT IIOCTAHOBKH 3a/1a4
U X peau3aluu 10 MyOJuKaluu pe3ybTaTOB AUCCEPTAIIMOHHOTO HUCCIIEIOBAHMUS
B HAy4YHBIX TPyJax M OOCYXICHHUS HAa HAYYHO-TIPAKTHUUYECKHX KOH(MEPEHIHSX.
Copnepxamecs B JUCCEPTALMU TOAXOIbl U €€ Pe3yJbTaThl MCIOJIb30BAINCH
JCCEPTAHTOM B XOJI€ TPOXOXKACHUS NEAArOTUYECKON MPAKTUKH MTPU MPOBEACHUU
JIEKIUOHHBIX, CEMUHAPHBIX 3aHATHN MO KypCy I'PaKIaHCKOTO U CEMEMHOIO IpaBa

co crynentamu FOpunuueckoro uncruryra PY JIH.
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Crtpykrypa JTHUCCEPTAIMOHHOTO HCCJIe0BAHMS. Huccepranus
oOycCJIOBJIeHa MpEeaMEeTOM, UEIsIMU M 3aJlayaMd  MCCIEJOBaHUS M BKIIOYAET
BBEJICHUE, JIBE€ TJIaBbl, cocTosmMe u3 6 maparpadoB, 3aKIOYECHHE U CIUCOK

WCIIOJIb30BaHHBIX HOPMATHUBHO-IIPABOBBIX NICTOYHUKOB U HAYYHOH JIUTEPATYPHI.
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OCHOBHOE COJAEPKXAHHUE PABOTbI

Bo BBegeHnH 000CHOBBIBAETCS AKTYaJIbHOCTh U CTENEHb pa3pabOTaHHOCTH
M30paHHOM TeMbI HACTOAIIETO IUCCEPTALMOHHOTO UCCIIEIOBAHMS, OCYIIIECTBIISICTCS
MOCTAHOBKA LI€TICH W 3a/1a4y MCCIIECOBAHUSA, OMPEIEISIOTCS €ro 00beKT, MPEAMET,
METOJOJIOTUYECKAS] U TEOPETUYECKass OCHOBBI. BBIABIAIOTCS Hay4dHas HOBH3HA,
TEOpETHYECKasT W MPAKTUYECKas 3HAYMMOCTh HCCIEAOBaHUs, (HOPMYJIHUPYOTCS
OCHOBHBIC TIOJIO)KCHMS, BBIHOCMMBIE Ha 3alllUTy, NPUBOJATCS CBEACHUS 00
anpoOaIuu U CTPYKType TUCCEPTAIMOHHOTO UCCIIEIOBAHUS.

I'naBa mepBas, «O0mas XxapakTepucTHKa IPaBOBOI0 peryJaiHupoOBaHHUSA
uMylecTBeHHbIX OTHomeHui cynpyros B KHP>; cocrout u3 nByx naparpacgos.
['maBa mocBsilieHa pacCMOTPEHHUIO OCHOBOIOJIATAIOIINX KATErOPUMl B CEMEMHOM
npaBe KHP, cBd3aHHBIX C peryjaupoBaHueM OpayHO-CEMEWHBIX OTHOIICHHA U
BO3HUKAIOIIMX MEXKIY CYNpPyraMHM HMYIIECTBEHHBIX OTHOIICHHW, W aHAJIU3y
CYUIECTBYIOIINX OCHOB PETYJIMPOBAHUSA UMYIIECTBEHHBIX OTHOIIEHHWI CyNPYTOB B
CEMEWHOM M rpaxaaHckoMm 3akoHoarensete KHP.

B nepBom maparpade nanHoi riaBbl <dloHfiTME W MpaBoBasi NMPUPOAA
HMYIIECTBEHHbIX  NPAaBOOTHOILIEHWH  CYNPYroB>» TPOBOAUTCS  AHAINU3
JOKTPUHAIBHBIX U 3aKOHOJJATEIBHBIX TOJIX0/IOB K OMPECICHUIO MOHATUS «OpaK» B
KHP, onpenensiercst ero ABYCMBICIEHHOCTh, COTJIaCHO KOTOPOI Opak MpeacTBIseT
co0oii u OpauHble OTHOmICHUS (OpadHbIi COI03), W IOPUAUYECKUN (HaKT
«3akioueHue Opakay». B mccriemoBanum Opak paccMaTpuBaeTCs B €0 IMIUPOKOM
IOpUINYECKOM 3HAYCHUU KaK OpayHbIe OTHOIIEHUSI, YETKOE OMPEACIICHIUE KOTOPhIX
OTCYTCTBYET B JECUCTBYIOIIEM CEMEMHOM 3aKoHoarenbcTee KHP.

Hcxong w3 onpeneneHHbIX 3aKOHOM TPEOOBAHHMM O TMOPSIAKE U YCIOBUAX
3aKJII0YeHUs] Opaka W €ro perucTpaiuu, a Takke cHOpMyJTUPOBAHHBIX B TEOPHUU
cemeiiHoro mpaBa Kurtas mpencraBieHuid 0 OpavyHBIX OTHOIIEHUSAX, THUCCEPTAHT
ompeensaeT Opak uepes CIeAyIIMe IPUANIYECKUe NTpu3Haku: 1) Opak — 3TO coro3
MY>KUAHBI W IKEHIIMHBI, 2) Opak — OTO €IMHOOPAYHBIN, JTOOPOBOJBHBIA U
paBHOIPaBHBIN cot03; 3) Opak — 3TO TaKOW COI03, LIEJIb KOTOPOI0: CO3JaHUE CEMbU

N COBMCCTHAasA >XHU3Hb, 4) 6pa1< JOJIZKCH OCHOBBIBATBCA HaA B3aMMHOM JTI00BH M
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YBOKEHUHU CYIPYTOB; 5) Opak JOJDKEH 3aKII0YaThCsi B YTAHOBIEHHOM 3aKOHOM
nopsiJike; 6) 1moj OpakoM MOJaPa3yMEBAIOTCS 0COObIE OOIIECTBEHHBIE OTHOIICHMUS,
BOILJIONIAIOIIMECS B BOSHUKHOBEHUY B3aUMHBIX JINUHBIX U UMYIIIECTBEHHBIX IIPaB U
oOs3aHHOCTEH CcynpyroB. [IpM OTCYTCTBHMM YKa3aHHBIX MPU3HAKOB OpaKk MOXKET
ObITh TpW3HaH He3akmodeHHbIM (cT. 8 3akona KHP «O Opake» 2001 r.),
HUYTOXHBIM (cTaths 10, 12 3akoHa) wiu ocriopuMbIM (ctaTths 11, 12 3akoHa).

Kpome 3Toro, auccepTaHT pa3AessieT TOUKY 3pEHUS IUBUIUCTOB Y YHaHUKIHb,
Cs Unbnanb, Ban ['yanbu, KOTOpbIE CUMTAIOT, YTO HEJIB35 JaTh MCUEPIIBIBAIONIECE
IOpUJINYECKOE OMpEeJIeNICHUe, TMOHATHE Opaka TakKe OINpeaeseTcsl HWHBIMHU
AJIEMEHTAMH, HE PETYJIUPYEMBIMU ITPABOM — COTJIACHO CJIIOKUBIIUMCS TPAAUIUSAM U
OoObIYasiM.

B maparpade Taxke uccienyoTcs UMYIIECTBEHHbIE OTHOIICHUS CYIPYTOB
KaK IpeAMET MPABOBOTO PETYJIUPOBAHUS, BBISBISIIOTCS WX MOHSITUE W MPU3HAKHU.
Tak, cynpyxeckue OTHOIICHUSI Kak TJjaBHas o0Opa3ylollas YacThb CHUCTEMBbI
CEMEHHBIX OTHOIICHHWM, BO3HUKAIOT U3 (akTa 3aKiaoyeHuss Opaka W
MPUHAJJICKHOCTH K OpaKy. DT OTHOIICHUS MPUHATO MOJPA3ACiiaTh Ha JIBa TUMA:
MMYIIIECTBEHHBIE W JIMYHBIE HEUMYILECTBCHHBIE OTHOIIEHUS. B cCBI3n ¢
ONPEENAIONMM 3HAYCHUEM YKAa3aHHBIX OTHOIICHUH MJi1 KaKJOW CEMbH M IS
JKW3HU OOIleCTBAa B I1I€JIOM, OHM HE MOTYT OCTaBaThCs BHE MOJIA MPABOBOTO
perynupoBanus. bosiee TOro, MMylIECTBEHHbIE OTHOLIEHUSI, CKJIAJIbIBAIOIIUECS
MEXIy Cynpyramu, B OOJbllIel CTENEHU MOJAI0TCA MTPAaBOBOMY PETYJIMPOBAHMUIO,
YEM OTHOIIICHUS JINYHbIC HEUMYILIECTBEHHBIE.

[Ton uMyIIECTBEHHBIMH OTHOIIIEHUSIMH CYIIPYTOB, KaK IMpeAMETa NPaBOBOTO
pEryIupOBaHUs, TOHUMAIOTCA OTHOIICHMS, BOZHUKAIOIIUE MEXKIY Cynpyramu Io
IIOBOZly UMYILIECTBA, KOTOPBIE PETYIUPYIOTCS 3aKkoHoAaTenbcTBoM KHP.

Bonpoc, kacarommuiics coAepKaHWsT HMMYUIECTBEHHBIX ITPABOOTHOLICHUN
CyIpYyTOB, SBJISETCS AUCKYCCHOHHBIM. [[0 MHEHHIO aBTOpa, OH TECHO CBSI3aH C
MOHSATHEM «HUMYIIECTBA». Tak, HECMOTpPsl Ha TO, 4TO B 3akoHe «OOImIas 4acTh
rpaxaanckoro npasa KHP» 2017 1. moHATHE «MMYIIECTBO» YIOTPEOISETCS B

PA3JIMYHBIX 3HAYCHUAX, HO B CAMOM paCIIpOCTPaHCHHOM CMBICJIC IO KMYIIICCTBOM
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MOHUMAETCSI COBOKYMHOCTh MPUHAICKANUX (PU3NUECKOMY WM FOPUIHNYESCKOMY
JUIYy BelIe, MMYIECTBEHHbIE MMpaBa (AaKTHUB WUMYIIECTBA), U HMYILECTBEHHbIE
oOs3aTenbcTBA (TTACCMB MMYyIECTBA). VIMEHHO B 3TOM 3HAYCHUU TPUMEHSICTCS
MOHATHE «UMYIIECTBO» B CT. 60 (MMyLIECTBO FOPHUIMYECKOro Juma) u cT. 113
(umyiecTBo ¢uznueckoro nuna) 3akoHa «OOIIeld YacTH TpakIaHCKOTO IpaBa
KHP» 2017 1.

[Ipu »TOoM, B HacTosimiel paboTe aBTOP MPUIECPKUBACTCS MHEHHS, YTO O]
MMYILIECTBOM CYIIPYTOB CJIEAYET MOHUMAaTh BCIO COBOKYITHOCTH MPUHAJJICIKAIINX
UM Belled, HUMYIIECTBEHHBIX MpaB U o0O0s3aHHOCTE. B cBsizm ¢  3TuM,
UMYIIECTBEHHBIC TPABOOTHOIICHUS MPECTABISIOT COO0I OTHOIICHHUS CYTIPYTOB 110
MOBOJy TMpaBa COOCTBEHHOCTH HA HWMYIIECTBO, B3aUMHOTO NPEAOCTABICHUS
MAaTEPUAJIBHOTO COJIEPKAHUS, B3AUMHOTO HACIIEIOBAHWs, & TAK)KE OTBETCTBEHHOCTH
CYINpPYTOB IO 00s3aTeNIbCTBAM.

3acnyXKMBalOT BHHUMAaHHUS MHEHUS, YTO HWMYILIECTBEHHBIM OTHOIICHUSIM
CYNpyroB TPHUCYIIM TaKWe OCOOEHHOCTH, KaK MaTepUalibHbI XapakTep,
HMMYIIIECTBEHHO-CTOMMOCTHBIN XapaKTep U BTOPUYHOCTH MO OTHOIICHUIO K TMYHBIM
OTHOIIICHUSAM cynpyroB. O HaKO, HHbIE OCOOCHHOCTH, TAKUE KaK OTUY AAEMOCTh U
[I€pEeIaBa€MOCTh,  JIMYHO-JIOBEPUTEIIBHBIM  XapakTep, OKBUBAJICHTHOCTb W
BO3ME3/IHOCTh, HE MPUCYIIH UMYILECTBEHHBIM OTHOUICHHSIM CYNPYTOB B LEJIOM.
COOTBETCTBEHHO, OCOOCHHOCTH TPABOOTHOIIEHUN CYNPYroB TIO  TOBOAIY
MPUHAJICKHOCTH UX HMMYIIECTBA WM AJUMEHTHBIX MPAaBOOTHOLICHHWH JIOJIKHBI
paccMaTpUBaTHCS MO-Pa3HOMY.

Bo Btopom maparpade mnepBod riaBbl <MCTOYHMKM PeryjJuMpoBaHUsA
HMYIIECTBEHHbIX OTHOWeHu cynpyroB B mnpaBe KHP>» ananusupyercs
COOTHOUIIEHHE CEMEWHO-TIPABOBOTO PETYJIUPOBAHUS U TPa)XKJAHCKO-IIPABOBOIO
pPETyJIMPOBAaHNS UMYIIECTBEHHBIX OTHOIIEHUN CYIPYTOB.

JluccepTanT oOpamiaeT BHUMaHHUE, YTO HEOOXOIUMOCTh MPUMEHEHUS] HOPM
IPaKJAHCKOTO MpaBa K UMYIIIECTBEHHBIM OTHOIIICHUSIM CYTIPYTOB 00YCIOBJICHA TEM,
YTO MHOTME W3 YKA3aHHBIX OTHOLICHWN HE YPEryJIupoBaHbl JAEHCTBYIOIIUM

ceMeNHbBIM 3aKkoHoaareabrcTBoM KHP.
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Cpenu KUTaCKUX YUYEHBIX U IOPUCTOB, UCCIEAYIOMINUX IPABOBBIE POOIEMBI
peryiaupoBaHusl UMYIIECTBEHHBIX TPABOOTHOUIEHUH CYNIPYroB, 0OIIEPU3HAHHBIM
CTAJIO NpPU3HAHWE TEHACHUMU  HENOCPEJACTBEHHOIO MPUMEHEHUS HOPM
TPaXAAHCKOTO TpaBa K CEMEHHBIM OTHOIICHHUSAM, OCOOEHHO K cdepe
MMYLIECTBEHHBIX OTHOLIECHUW. B coBpemMeHHOM 3akoHonarenbcTBe Kurtas nanHas
TEHJCHIIUA, C OJHOW CTOPOHBI, MOATBEPKAACTCA PAIOM CYICOHBIX PELICHUM, B
KOTOPBIX IIMPOKO MPUMEHSIOTCS COOTBETCTBYIOIINE HOPMBI IPAXKIAHCKOIO IIpaBa
IpU yPEryJIMpPOBaHUN UMYIIECTBEHHBIX OTHOIICHUN CYyNpyroB B cepe BEIIHOro,
0053aTEILCTBEHHOT0 ¥ HACJIEICTBEHHOT'O MTPaBa.

C napyroil CTOpOHBI, Takoe€ MNPUMEHEHHE BO3MOXHO MpHU COOJIOJCHUU
COOTHOILIEHHSI HOPM T'PakIaHCKOr0 MpaBa U CEMENHOTo MpaBa, Kak OOIIUX, TaK U
CIEUaIbHBIX HOPM, COOTBETCTBEHHO. TaK KaK, B IPaBOBOW CHCTEME COBPEMEHHOTO
Kuras cemeiiHOe paBo — 3TO HE CAMOCTOSTENIbHASI OTPACIIb IPaBa, OHO BBICTYIIAET
B kauectBe yactu ['paxnanckoro Kogexca KHP. Tem Oonee, nmMmyniecTBEHHbIE
OTHOUIEHUS CYIIPYTOB UMEIOT BCE IPU3HAKH, KOTOPBIE 3aKPEIUIEHBI B CT. 2 3aKOHA
«O0mas yacte rpaxaanckoro npasa KHP» 2017 r.

AHanu3upys npaBoBbIE HOPMbI 00 UCTOYHHMKAX T'PAXKIAHCKOIO U CEMEHHOTO
npaBa B 3akoHonarenbctBe KHP, nuccepranTt nosaraer, 4To Ha pa3jadyHbIX dTamnax
pa3sBUTHSL TpaxaaHCKoro 3akoHonarenbctBa KHP  onm  ornmmuanuce. Co
BCTyIUIeHHEM B jieiicTBue cT. 10 3akona «O01mas 9acts rpaxkaaHckoro npasa KHP»
or 15 mapra 2017 r., nmpeanucaHusi TOCYyJIapCTBEHHON TOJUTHKA W IUJIaH
DKOHOMMYECKOTO PA3BUTHUS TOCYyAApCTBA, 3aKPEIUIEHHbIE B CT.CT. 6, 7 3akoHa
«O6mue nmonoxxenus rpaxaanckoro npasa KHP» 1986 r., motepsua cBoit craryc,
KaK MCTOYHHUKA T'PAXJTAHCKOTO U CEMEHHOT0 IIpaBa, HO B TO € BpeMs 00bIuail ObLI
BIIEPBBIE OINPEJEIIEH B KAYECTBE UCTOYHMKA MPaBa.

B Hacrosiee BpeMs OCHOBHBIMM MCTOYHMKAMH MPABOBOTO PErYJIMPOBAHUS
MMYIIECTBEHHBIX OTHOUIEHUH MEXY CYNpyramu, Hapsiay ¢ 3aKOHOM, BBICTYINAIOT
paBoOBble O0ObIYaW, a TAKXKE Pa3zbsICHEHUS W PYKOBOJSIINE CyAeOHbIE pELICHUS

Bepxosnoro napoanoro cyga KHP.
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I'naBa BTopas, «Coaep:kaHue UMYIIECTBEHHbIX OTHOIIIEHUI CYIPYroB B
npaBse KHP>; cocrout u3 uetsipex naparpadon. ['aBa mocssiieHa BbISBICHUIO
0COOCHHOCTEH PEeKMMOB MMYIIECTBEHHBIX OTHOIICHHWI CYNpPYroB, PACCMOTPEHUIO
IPaBOBBIX MPOOJIEM, CBS3AHHBIX C OIPEACICHHEM IpaBa COOCTBEHHOCTH Ha
UMYIIECTBO CYNPYrOB M OCYLIECTBICHHEM HMHU MPAaBOMOYMS COOCTBEHHHUKA B
paMKax pekuma oOI1Iel COBMECTHON COOCTBEHHOCTH.

B nepBom mnaparpade manHoi T1iaBel <dIpaBoBOM pekMM HMYIIECTBA
cynpyroB B KHP>; nucceprant aHaam3upyeT MOAXOABI K ONPEACICHUIO OOIIeH
KaTEeTOpUU  «MPABOBOM  pEXKUM  HMMYIIECTBA CYNPYroB» U  ONpeaesseT
YCTaHOBJIEHHbIE B  JAcicTByromeM  3akoHonarenbctBe  KHP  pexumsbl
MMYIIECTBEHHBIX OTHOIICHUMN CYNIPYTOB.

[Tog npaBOBBIM pPEXKUMOM HMYILIECTBA CYNPYroB MOHUMAETCS MOPSIOK
pEryJIMpOBaHUSl MMYLIECTBEHHBIX OTHOILICHUM, CKJIAJbIBAIOIIUXCS  MEXKAY
cynpyramu. B HacTosIiee BpeMsl peryiMpoBaHue YKa3aHHbIX OTHOIIEHUH OCHOBAHO
Ha JBYX CYHIECTBYIOIIMX BHUJIAX PEKHMa UMYIIECTBA — 3aKOHHOTO U JOTOBOPHOTO
pPEXKUMOB. 3aKOHHBIM PEXUM MMYLIECTBA CYNPYTOB OTIWYAETCA OT JOTOBOPHOIO
peXrMa B 3aBUCMMOCTH OT TOIO, KaKMM HCTOYHHKOM OIpPEIEIeH MOPSI0K
pEryJIMpOBaHMS MMYIIECTBEHHBIX OTHOUIEHWW CYNpPYrOB, 3aKOHOM WM CaMHMU
CyHpyraMH ITyTE€M 3aKJIFOUEHUS JOTOBOPA.

evictByromee cemeiiHoe 3akonHoaarenbctBO KHP B kauectBe mpaBOBBIX
PEXKUMOB HMYLIECTBA CYINPYTOB 3aKPENUIIO 3aKOHHBIA PEXUM B COUETAHUHU C
noroBopHbIM pexxumoM. CormacHo cr. 19 3akona KHP «O 6pake» 2001 r.,
3aKOHHBIM pPEXUM HMMYIIECTBA CYINPYroB JEWCTBYET TOJBKO TOI/A, KOrja
COOTBETCTBYIOIIMM COTJIAIIEHHEM (COTJIAIIEHUEM O pEeXUME HMMYIIECTBEHHbIX
OTHOIIEHUH CyNpyTOB, OpauyHbIM JOTOBOPOM) HE YCTAHOBJICHO WHOE, WM BO3HUK
CIIop.

Cy1ecTByOIIME PEKUMbI UMYIIIECTBEHHBIX OTHOIIEHUN CYNPYroB, C TOUKH
3pEHHS TEOPUH MPABA, TAKKE MOTYT MOJIPA3ICIATHCS HA TPU OCHOBHBIE KAaTETOPUU:
PEXKUMBl  Pa3[ACIbHOCTH, PEXKUMBI OOIIHOCTH U OOpa3oBaHHBIM W3 HHX,

KOM6PIHPIpOB8HHBII>i PEKUM. I[aHHI)IC PEKHUMEBI MOT'YT YCTaAHABJIMBATLCA B KAUCCTBC
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3aKOHHOTO PEeXHMa HMYILIECTBA CYNpPYyroB, JUOO MOTYT MPUMEHSTHCS B BUJC
JIOTOBOPHOTI'O PEXXHUMA.

YcranoBinennslii 3akoHoM KHP 3akoHHBIN pexuM UMyHIECTBA CyNPYTrOB —
3TO PEKUM YACTHYHOM OOIMHOCTH, TaK KaK OOIIHOCTb PACIPOCTPAHSETCS
VCKIIFOUYNTEIILHO Ha UMYILECTBO CYIIPYrOB, MOJYYEHHOE MU IIOCJIE PETUCTPALUU
Opaka. [Ipu 3TOM, B FOpUANUECKOI TUTEpaType U IpakTuke Knuras 3aKOHHBIN pexXUM
UMYIIECTBA CYIPYIOB, KaK IPaBWJIO, HA3bIBAETCS PEXUMOM OOIIEH COBMECTHOMU
COOCTBEHHOCTH Ha HUMYIIECTBO, MPHOOPETEHHOE CynpyraMu BO Bpemsi Opaka
(pexuM OOLIHOCTH HAKUTOTO B Opake UMYILECTBA).

Bo BTOpopMm maparpade BTOpoOii riaBbl <{CocTaB 001Iero u pas3ieJbHOI0
HMYIIECTBA CYNPYIrOB>} NMPOBOJMUTCS AHAIU3 MPABOBBIX MPOOJEM, CBA3AHHBIX C
OIPEJEIICHUEM KPUTEPUEB, Pa3peIIatONIMX OTHECTH MPUHAJJIEKAIIEE CYNpPyTraMH
UMYILECTBO K KATETOpUU UX OOLIETO UMYILECTBA U HAa 3TOM OCHOBE PaclpOCTPaHUTh
Ha HEro MPaBOBOM PEKUM 0OI1Ie COBMECTHON COOCTBEHHOCTH.

JluccepTaHT NOPUXOAUT K BBIBOLY, YTO OCHOBHBIMM KPUTEPHUSIMHU,
paspemarouMMy  OTACIUTh COBMECTHOE MMYILIECTBO CYNPYroB OT HMX JIMYHOTO
SBJISFOTCSL:

1) MOMEHT MPUOOPETEHUSI UMYIIECTBA: COBMECTHOE MUMYIIECTBO CYIPYTOB
JIOJKHO OBITh MOJYYEHO B MOMEHT CylllecTBOBaHMs Opaka. Ho nmaHHoe ycioBue B
pamMKax 4acTUYHON OOIIHOCTH MMYULIECTBAa CYNPYTOB HE SIBISETCS 0€3yCIIOBHBIM.
Tak, ecau 100padHOe MMYIIECTBO OJHOTO M3 CYNPYroB B IEepuoj Opaka ObLIO
3HAUUTEIBHO YBEJIMYEHO B LIEHHOCTH 32 CUET OONIMX JO0XOJI0B CYINPYToB JIMOO
UMYILECTBA JIPYroro Cymnpyra, TO BCIEACTBHE 3TOTO OHO MOXET OBITh OTHECEHO K
o011IeMy CyIpyKECKOMY UMYIIIECTBY.

Crour  OTMETUTB, 4YTO, COIVIACHO  JCHCTBYIOLIEMY  CEMEHHOMY
3akoHogaTenbcTBy KHP, ykazanHHbIM MOMEHTOM MPHOOPETEHUS UMYIIIECTBA MOXKET
CUMTAThCSI MOMEHT (PAKTHUYECKOrOo TMOJYYeHHMsS] HMMYUIECTBA, a TaKK€ MOMEHT
BO3HMKHOBEHUS MpaBa y OJHOIO U3 CYNPYroB Ha MOJYYEHUE 3TOT0 UMYyLIECTBa. B

COOTBCTCTBHUHU C 3TUM KPUTECPHUCM, JOXOAbI, KOTOPLIC ObLIN IMOJIYYCHBI (baKTI/I‘IeCKI/I,
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a100 JOHKHBI ObLIM OBITH MOMYyYEHBI B Mepuoj Opaka, JOJKHBI MPU3HABATHCA
COBMECTHBIM UMYILIECTBOM CYIPYTOB.

2) B 3aBUCHMOTH OT CpPEICTB Ha NPUOOpETEHHE HMMYIIECTa: COBMECTHOE
UMYIIECTBO CYIPYTOB, KaK MPaBUJIO, MPHOOPETEHO 3a CYET OOMIMX JOXOJOB WIIH
oOmiero Tpyna cynpyroB. OgHaKO B COOTBETCTBUU C JIEUCTBYIOIIUM CEMEHHBIM
3akoHoAarenscTBOM KHP, cymecTByroT onpeneneHHble HCKIIFOUEHUS: BO-TIEPBBIX,
JIOXOJZIbl OT WHBECTULHMOHHOW, MPEANPUHUMATEIBLCKOU U JPYroM XO3AMCTBEHHOMN
JEATEeIIbHOCTH MPU3HAIOTCS COBMECTHBIM UMYIIIECTBOM CYyIIPYTrOB, HECMOTpPS Ha TO,
YTO OHO OBUIO IPHOOPETEHO HA CPEJICTBA, BXOASAIINE B IMYHOE UMYIIECTBO OJJHOTO
n3 cynpyroB (ct. 11 Pazwscuenuss || BHC KHP «O nHekoropsix Bompocax
npumeHeHus: 3akoHa «O Opake» 2003 roxa, ct. 5 Pazpscuenus |1l BHC KHP «O
HEKOTOPBIX BoIpocax npuMeHeHus 3akoHa «O Opake» 2011 roma). Bo-BTOpHIX,
CHEUHAIIBHBIE MPEIMEThl TOBCEIHEBHOIO IOJb30BAHUSI OJHOTO W3 CYIPYTOB
MPUHAJJICKAT 3TOMY CYNpyry Ha MpaBe JUYHON COOCTBEHHOCTH, HECMOTPS Ha TO,
YTO MPUOOPETEHBI OHU OBLIM 3a CYET OOIIMX CPEICTB CYIIPYTrOB B IEPHO]T Opaka.

3) cnoco0 MpHOOPETeHUsT UMYIIECTBA: COBMECTHOE HMMYIIECTBO CYNPYroB
MOXET OBITh TPUOOPETEHO HA JOXOJbl OT Pa3HBIX BUJIOB JIESITEIHHOCTH, JIMOO MO
BO3ME3JHBIM CJEJIKaM Wiu 0e3B0o3Me3NHbIM cruenkaMm. OpHako B ciydae
0€3BO3ME3HOr0 MPUOOPETEHUS] HMMYUIECTBA, OHO CUMTAETCS COBMECTHBIM, 32
UCKIIIOUCHUEM CJIy4aeB, KOTrJa B JIOTOBOPE MapeHHs, 3aBEIIaHuH, JHOO IPyrom
MACbMEHHOM COTJIAIEHUH, YETKO MPOMUCAHO, YTO TPUHUMAEMOE B J1ap UMYILIECTBO
OTXOUT TOJIbKO OJTHOMY U3 CYNPYTOB.

B tpetbem naparpade BTopoii riaBbl <Peau3anus NpaBoMovnii Cynpyros,
BO3HUKAKIIMX B TMpollecce BJIAJIEHUS, IMO0Jb30BAHUNA, YIPaABJIEHUSA H
pacnopsizkeHus 00IMM MMYIIIECTBOM > IUCCEPTAHT PacCMaTPUBAET Psi/i CIIOPHBIX
BOIIPOCOB, CBSI3AHHBIX C OCYIIECTBICHHEM CYMNpPyramMu MPaBOMOUYNN COOCTBEHHHUKA
MIpU IPUMEHEHHUH PEKHMa COBMECTHOM COOCTBEHHOCTH.

OCHOBHBIE HOPMBI, 3aKPEIUISIONIME TPABOBOM CTATyC CYNPYroB Kak
CyOBbEKTOB, OCYIIECTBIISIONIMX UMYIIECTBEHHBIC IIpaBa B paMKaxX pekuma OOIIei

COBMECTHOM COOCTBEHHOCTH, U3JIOkKEHHI B I1. 2, cT. 17 3akona KHP «O 6pake» 2001
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I., B COOTBETCTBMM C HHMM CYNPYTH HMEIOT pAaBHBIE MpaBa IO BIAJECHUIO,
[0JIb30BaHUIO, YIIPABICHUIO U PACHIOPSHKEHUIO OOIIUM UMYILIECTBOM.

Ananmu3 nonoxenni Pazpsacuenuss | BHC KHP «O Hekotopbslx Bompocax
npumeHeHus: 3akoHa «O Opake» 2001 roma mpUBOIUT HAC K BBIBOLY O TOM, UTO
neicTBymolee ceMeliHoe 3akoHoaarenbctBo KHP, To ecth ocymiectBiasiemoe B ero
paMKax MpaBOBOE PETYJIMPOBAHUE NOPSAJIKA PEATTU3ALMHI IPABOMOYHI CYIIPYTOB 10
paclopspKeHHI0  o0mel  COOCTBEHHOCTBIO, IMO3BOJISIET  pa3feliuTh  Cilydau
OCYIIECTBICHUS CYIPyraMH MOJIHOMOYHII 10 paCOPSHKEHUIO OOIIUM UMYIIIECTBOM
Ha JIB€ OCHOBHBIE TPYIIIIbI:

1) B ciyyasix, KOr/ia Cylpyrd COBEPINAIOT CIEIKHA C OOIIMM HUMYIIECTBOM,
YAOBJIETBOPSIIOIIMM MOTPEOHOCTH TOBCEAHEBHON MU3HM CYNpPYroB (TMOKyIKa
TOBapOB IOBCEJHEBHOrO0 OOMXOJa, OIUIaTa 3JIEKTPO’HEPTMH M BOABI, OIIaTa
oOpa3oBaHus AJis1 1eTel, MEAUIIMHCKUX CUETOB U JIp.), KaX]IbI U3 CYIIPYroB BIIpaBe
CaMOCTOATENIbHO COBEPIIATh CHEJIKM IO PACHOPSDKEHHIO OOLIE COBMECTHOM
COOCTBEHHOCThIO. B 3TOM ciywyae chenka MmO NOBOJY OTYYXKIEHHUS OOIIEro
MMYIIIECTBA, COBEPUIEHHAs! OJHUM U3 CYINpPYroB O€3 corjacusi APyroro cympyra,
CUMTAETCA JEUCTBUTEIBHOM.

2) B Jpyrux Cclydasx, KOTJa CYIPYTH COBEPHIAIOT CHCIKA C OOLIMM
MMYIIECTBOM, SIBJSIOIIMMCS HEHHBIM WM HEJBUKUMOCTBIO (TIOKYNKa KBAapTHUPHI,
aBTOMOOWJISI U JIpyrue OOJIbIIIME TPaThl), PACHOPSDKEHHE OOIIMM HUMYIIECTBOM
CYNpPyTOB JIOJDKHO OCYIIECTBIISAITbCA MO B3aMMHOMY COTJIaCHIO CyIpyros. B
YKa3aHHOM CJIy4yae CJejKa, 3aKJIOYeHHas OJHUM M3 CyIpyroB, JO MOMEHTa €€
0J1I00peHHsI HAXOJUTCS B COCTOSTHUM YCIOBHOM AeicTBuTenbHOCTU. Ecnmu mpyras
cTopoHa (000pSIONIMIA) OTKa3bIBA€TCS JaTh COTrJjacue, TO CJHEJIKa CUYUTACTCS
HeJelcTBUTENbHONU. OIHAKO TPEThe JTULO (Ipyras CTOPOHA B CAEIKE), KOTOpasi HE
3HAJIa ¥ HE MOTIJja 3HaTh O HECOIVIACHMHM BTOPOTO CYNpPYyTa Ha COBEPILIECHHE TaHHOMN
C/IEJIKH, MOXKET MOJIYYUTh MPaBO COOCTBEHHOCTH Ha UMYULIECTBO, EPETAHHOE EMY
BO BjaJeHUE JHOO 3aperucTpUpOBAaHHOE Ha €ro HMs, MO YCTaHOBJICHHUIO

«J1I00POCOBECTHOTO MPUOOPETECHUS.
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B derBeprom maparpade Bropoil r1naBbl <dIpo0esibl  MPaBOBOrO
peryJiMpoBaHHusl OTHOLICHHW, CBA3AHHBLIX C Pa3fgejioM 0O0lIero MMYIIeCTBA
CYNPYIOB>>aHAIU3UPYIOTCS MOPAAOK pas3zesna COBMECTHOTO UMYILIECTBA CYIIPYTOB
B JICUCTBYIOLIEM ceMENHOM 3aKkoHoaaTtenscTtee KHP.

B 3akononarensctBe KHP, a umenno B ct. 39 3akona KHP «O 6pake» 2001
r. u cr. 26 3akona KHP «O nacneactBe» or 1 okts0ps 1985 r. TpaguunoHHBIMU
OCHOBAHHUSMU pa3lielia COBMECTHOTO HMMYILIECTBA CYNPYrOB MPHU3HAKOTCA TOJIBKO
pacTtopkeHue Opaka u cMepThb cynpyra. OakTH4ecKoe IpeKpalieHHe CynpyKeCKuxX
OTHOILIEHUI HE SBIIAETCSI OCHOBAHUEM Pa3/eiia COBMECTHOIO HMYIIIECTBA.

Bomnpoc 0 BO3MOXHOCTH pasjesia COBMECTHOIO MMYIIECTBA CYyIPYrOB B
nepuoJl Opaka sBISIETCS HAy4YHOW JIUCKyccueu. M3ydas pa3nuuHble B3IJISAAbI Ha
BOIPOC O pa3/iejie COBMECTHOIO MMYIIECTBA CYNPYroB B MEpuoJ Opaka, MOKHO
BBIJICJINTh TPU OCHOBHBIX TOUKH 3peHHs. COracHO NEPBOM TOUKE 3PEHUS, pa3ies
COBMECTHOIO MMYIIECTBA CYIPYTrOB HEBO3MOKEH B MEPUO]I CYLIECTBOBaHUS Opaka
(SIn Jlucuub, JIun Amn, llaii dyxya). Bropas Touka 3peHHs, COTIACHO KOTOPOM,
HAa00OpOT, CUMTAETCA, YTO BO3MOXHOCTH pa3/iefla COBMECTHOTO HMYUIECTBA
CYyHpyroB JIOIyCKaeTcsl B JII0OOM MOMEHT B MepHo] cyliecTBoBanus Opaka (JIyn
[[3udoit, Ban L3ronbKaii). B cBoO 0uepepb, B Hayke U mpakTuke Kuras mocreneHHo
chopMHpoBanach TPETbs TOYKA 3pPEHUS, COMIACHO KOTOPOH JOIyCKaeTcs
BO3MOXKHOCTh pa3jieia HMYyLIeCTBa CYINpPYroB B TIiepuoa Opaka, OJHAKO
UCKJTFOUMTEIILHO B CIIy4asix, yCTaHOBJICHHBIX 3akoHOM (SIH J{aBaHb, Cst MHbIaHBb).

JuccepranTt mojara€r, 4ro B TEYEHUE JUIMTENBHOTO BPEMEHM IIOCIIE
obpazoBanust KHP 1949 r. no npunstus Pazesacuenns || BHC KHP «O nekotopsix
BOoIpocax nmpumeHeHus: 3akoHa <€ Opake» 2011 r. B psjae pemieHuil HapOAHBIX
cynoB Kwurtas pa3nuuHbIX MHCTAHIIMA OTMEYAJIOCh, YTO pPACTOpKeHHE Opaka
SBIISIETCS. HEOOXOMMBIM YCIOBHEM Il NMPEAbSBICHUS OJHUM U3 CYIpPYTrOB KO
BTOPOMY CYNpPYry HCKa O pa3leiie COBMECTHOTO HMYLIECTBA CYNPYIOB.
Pazbscuenue |1l 2011 roma moMHOCTRIO pa3peniwio JaHHYIO mpodiieMy, B CT. 4
3TOro PasbsicHeHus ObLIIO MPEAYCMOTPEHO, Pa3/ie] COBMECTHOTO UMYIIIECTBA MOKET

OBITH IMPOU3BCACH B IICPHOJ CYHICCTBOBAHMA 6pa1<a B ClIy4dasaX, HC BJICKYIIHUX 3a
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co0oi1 yiep0 nHTepecaM KpeIuTOPOB, U TIPU HATTUIHUH CIAEAYIOIMNUX CYIIECTBEHHBIX
OCHOBAHUU:

1) omuH W3 CYNPYroB COBEpIIACT JCWCTBHSA, MNPUYHHSIOMHNE VYIIepO
MMYIIECTBEHHBIM HMHTEpEcaM JAPYyroro Cympyra, Takue Kak COKpPBITHE, MPOJaxa,
YHUYTOXEHUE, PACTOUYUTEIHCTBO COBMECTHOTO HMYIIECTBA CYINPYroB, JHUOO
danscuduKams J0ITOBBIX 0053aTEIbCTB;

2) eciu JUI0, HAXOAsAIIeeCcs Ha WKIMBCHUU y OJTHOTO M3 CYNPYIOB, TSKEIO
00JIeH 1 HYX/TaeTCs B MaTePUAITBHOM O00ECIICUCHUH /IS JICUCHHSI, OJTHAKO JIPYTOH
CYyHpyT OTKa3bIBAET B JAHHOW MOACPKKE JJIsl OTUIATHI JICUCHUSI.

B cootBerctBu co ct. 39 3akona KHP «O 6pake» 2001 r., mpu pacTop>keHUH
Opaka pa3ies COBMECTHO HAKUTOTO UMYIIIECTBA CYIIPYTOB MOXKET OCYIIECTBISATHCS
[0 COTJIAIEHUIO MEXAY CYNpyramu, B Clly4ae HE JOCTHXKEHUS JAHHOTO COTJIACHS
paszies1 COBMECTHOTO UMYIIIECTBA CYIIPYTOB JOJIKEH ObITh MTPOU3BE/IEH B Cy1€OHOM
MOPSIKE.

B 100poBosbHOM TOpsiIKE pasfaen COBMECTHOTO HMYIIECTBA CYIPYIroOB
OCYILIECTBIISIETCS B COOTBETCTBUU C 3aKJIIOUYCHHBIM MEXKIYy HHUMH COTJIAIICHHUEM.
OO6m1ee UMYIIECTBO CYNIPYTOB MOXKET OBITh Pa3/iesIeHO KaK B PaBHBIX JOJISIX, TaK U
HE B paBHBIX, B COOTBETCTBUM C HX coriameHueM. CoriameHue o pasielie
COBMECTHOTO MMYIIECTBA CYNPYroB CYHUTAETCA JOTOBOPOM C OTJaraTebHbIM
YCJIOBUEM, KOTOPBIM, COIJIACHO 3aKOHY, BCTYNaeT B CUJy TOJBKO C MOMEHTa
npeKpaiieHus Opaka, OCyIIeCTBIEHHOTO B YCTAHOBJICHHOM 3aKOHOM TOPSIIKE.

Pa3nen coBMeCcTHOro MMyIIECTBa B CyJ€OHOM TOPSIIKE OCYILECTBIISIETCS B
COOTBETCTBHH C MIPUHIUIIOM IMIPUOPUTETA UHTEPECOB HECOBEPILICHHOJIETHUX JIETEH
U JKEHIIUHBI, 1 OJJHOBPEMEHHO C YYETOM PAaBEHCTBA MPaB CYNPYIroB Ha UX 0oOIIee
MMYIIECTBO.

Kpowme storo, cornacuo 1. 1 ct. 47 3akona KHP «O 6pake» 2001 r., B ciyuae,
€CJIM OJIMH W3 CYIPYTOB COBEPIIACT «MOIICHHUYECKHE JEUCTBUS», a UMEHHO
COKpBITHE, TMpOJaKa, YHUUYTOXKEHHE COBMECTHOTO  HMYIIECTBA,  JHMOO
dbanbcudukaus JOJTOBBIX 00s3aTEILCTB B IEIAX MNPUCBOCHUS HMYIIECTBA

JPYroro Cymnpyra, pu pasjiejie COBMECTHOTO UMYIIIECTBA CYNPYTOB U OINPEACIICHUN
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JIOJIM B 9TOM HMYIIECTBE, ATOT CYNPYr MOXKET OBITh JIMIIEH CBOUX JOJEH B
COBMECTHO HAKUTOM MUMYIIIECTBE, TUOO €ro J0Jisi MOKET ObITh YMEHbIIICHA.

B maparpade Taxxe aHanuzupyroTcs yctaHoBieHHbIe 3akoHOM KHP ocobbie
npaBWiia pazjena OTIACIbHBIX BUJOB HUMYILIECTBA, HAXOJAIIETOCS B COBMECTHOM
COOCTBEHHOCTH CYNpPYIOB, M BBISBISCTCS KOHKPETHBIM MOPSAIOK paszzena
UMYIIECTBA, TAKOTO Kak 1) moiaM B KamwWTalie OOIIECTB WM TOBAPHUIIECTB; 2)
MMYIIECTBO B MHAUBUAYAJIbHOM IPEANPUHUMATEILCTBE; 3) aKIIMU B aKIIMOHEPHBIX
oO1mecTBax, 0OJUTaIiy, IOJIM B KaluTalle, BHECEHHBIC B KPEIUTHBIC YIPEIKICHUS U
WHbIE BUJIbI IICHHBIX OyMmar; 4) mau B CebCKOXO035MCTBEHHOM TPOU3BOICTBEHHOM
KoomepaTtuBe (HampuMmep, UMYIIECTBEHHBIE MpaBa Ha 3€MeJIbHBbIE YYaCTKH, MpaBa
MYa U )KEHbI B CEMEHHOM CEJIbCKOXO03IMCTBEHHOM MOPSIJIKE); 5) HEBUXKMMOCTB; 6)
CTpaxoBas MEHCHSI IO CTAPOCTH, TOCOOUS MPHU IEMOOMIIU3AIUN U UHBIE JICHEKHbBIC
BBITLJIATHI.

B 3akitoueHuu npeacTaBiieHbl BHIBOJIBI, CHOPMUPOBAHHBIE IO PE3yJIbTaTaM

IMPOBCACHHOI'O JUCCCPTATNOHHOI'O UCCIICIOBAHMA.
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Xy Haiicunp
(Kuraiickas Haponnas PecryOnmka)
INPABOBOE PET'YJIUPOBAHUE UMYUIECTBEHHBIX OTHOIEHUI
CYIIPYI'OB B KHP

Hacrosmee  nucceprallmOHHOE — HMCCIEAOBAHUE  MPEACTAaBIAET  COOOM
KOMIUIGKCHBIH ~ HAy4YHBIM  aHaiu3 MOpoOsieM, CBS3aHHBIX C  IPAaBOBBIM
pEeryJIupoBaHUEM HMYIIECTBEHHBIX OTHOIICHWM CYNPYTOB IO 3aKOHOAATEIIbCTBY
KHP, OCHOBBI KOTOPOTrO NOJIBEPKEHBI 3a IOCIECIHUE TOJbl CYLIECTBEHHOMY
O0OHOBJIEHHIO 3aKoHOo1aTeseM Kurasl.

HccenenoBanue MOCBAIEHO aHAIM3Y CYLIECTBYIOIIUX OCHOB PETYJIMPOBAHHUS
UMYIIECTBEHHBIX OTHOLICHWA CYNPYroB B CEMEHHOM U  TIPaXXIaHCKOM
3akoHogaTenbcTBe KHP, u BhIsIBIEHHIO OCOOCHHOCTEN PEKUMOB UMYIIIECTBEHHBIX
OTHOILIEHUH CYIPYIoB, a TaKKE€ PACCMOTPEHHIO NMPABOBBIX MPOOJIEM, CBA3AHHBIX C
OIpe/ieJIeHUEM ITpaBa COOCTBEHHOCTH Ha UMYILIECTBO CYNPYTOB U OCYILIECTBICHUEM
UMU [pPaBOMOYMS COOCTBEHHHMKA B paMKax pexuMa oOmieil COBMECTHON
coocTBeHHOCTU. B Xone wuccienoBaHus MpoOBOAMIIACHK paboTa € TEKCTaMU
HOPMATHUBHBIX NpaBoBbIX akToB KHP, a Taxke ¢ HaydyHOW JIUTEpATypOl BELYIIUX

KUTaNCKUX OUBUIINCTOB.

Hu Naixin
(The People's Republic of China)

MATRIMONIAL PROPERTY RELATIONS AND THEIR LEGAL
REGULATION IN PRC

This dissertation research is a systematic scientific analysis of issues related to
the legal regulation of matrimonial property relations in the present People's
Republic of China, the legal basic of which is currently being substantially updated
by the Chinese legislator.

The research is devoted the source of modern family and civil law of the PRC
concerning the property relationship of spouses, and identifying the features of the
legislation of matrimonial property system, as well as considering the legal problems
associated with the determination of the property right to the spouses’ property and
the exercise by them of the owner's right under the marital community property
system. This article made analysis based on the texts of legal norm of PRC, as well
as the works by outstanding Chinese jurists.



