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B craThe npoBOAMTCS CPaBHUTENILHO-IIPABOBOI aHAIM3 YrOJIOBHOIO 3aKOHOAATENILCTBA Poccuu u
CIIIA. B pe3ynpTaTe MpOBEAESHHOTO MCCIEJOBAHUS OMPEACISIOTCS CXOACTBA U Pa3INdUs B PETYIIHUPO-
BaHUHU MPECTYIUICHUH IPOTHUB YECTH U IOCTOMHCTBA B YKa3aHHBIX CTpaHaXx.
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CpaBHUTENHHO-TIPABOBOM METOJ] B YTOJIOBHOM IPaBe COCTOUT B aHAIM3E TE€X WU
WHBIX YTOJIOBHO-TIPABOBBIX MHCTUTYTOB, KaTErOPH U MOHATUN MyTEM UX COMOCTaB-
JICHUSI C aHAJIOTUYHBIMU TTOJIOKEHMSIMH YTOJIOBHOTO TpaBa 3apyOexHbIX cTpaH. [Ipu
9TOM 3HAQUYMMBIM SIBJIIETCSI OTBHICKAHUE AHAJIOIMYHBIX WHCTUTYTOB, IIOHATUH B 3apy-
0eKHOM TpaBe, TaK KakK MOMCK TOXKIAECTBEHHBIX SIBJIEHUN OCYIIECTBISETCS HA OCHOBE
TEPMHUHOJIOTUU POCCUHCKON MPABOBOM CUCTEMBI.

[IpectymuieHuss IpOTUB YE€CTU U JOCTOMHCTBA YEJIOBEKAa TPAAUIIMOHHO B OTeue-
CTBEHHOM YTOJIOBHOM IIpaBe PacCMaTPUBAIOTCS B KAUECTBE CaMOCTOSITENILHOM TpyIi-
bl IPECTYIUICHUH, UMEIOIUX 000CO0IEHHBII 00BEKT MPECTYIHOTO MOCATaTeNIbCTBA,
Y HaIpaBJICHHBIX Ha 3aIUTy OJHUX M3 OCHOBOMOJATalOIIUX JIUYHBIX KOHCTUTYIIHOH-
HBIX IIPaB U CBOOOJ.

Ecnu obpamarscst k Koncturyrmu Poccuiickoit denepanuu, To B 4. 1 ct1. 23 npo-
BO3IJIAIICHO MPABO KaXKIIOTO HA 3aIlIUTy CBOCH YECTH W OOpOro MMEHH, a B 4. | ct. 21
OIIPENEISIETCS, YTO JOCTOMHCTBO JTMYHOCTU OXPAHAETCS FOCYJApCTBOM M HUYTO HE MO-
KeT ObITh OCHOBAaHMEM ISl €r0 yMajieHHs. [Ipu 3ToM cliemyer OTMETHTh, YTO YeCTb U
JIOCTOMHCTBO JIMYHOCTH SIBJISIIOTCSI MOPAJIbHO-HPABCTBEHHBIMH MOHATUSAMU. YecThb mpea-
MI0J1araeT OLIEHKY KadecTB YeJIOBEKa, KOTOpBIE MPOSBISIOTCS B €ro MOBEAECHUH, CO CTO-
POHBI APYTUX JIFO/IEH U OOIIECTBA B LIEJIOM, T.€. U3BHE, a JOCTOMHCTBO MPECTABIISET CO-
0011 COOCTBEHHYIO (BHYTPEHHIOIO) OLIEHKY Y€JIOBEKOM CBOMX KauecTs [1].

Crnenyer oTMETUTh, YTO J10JIrOe BpeMsi YTolsoBHBIN koaekc Poccuiickoin dene-
parmu npeaycMaTpuBall IBa COCTaBa pacCMaTPUBAEMOM TPYIIIBI MPECTYIUICHUIA: KIle-
BeTy u ockopbnenue [5. C. 704].
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Opnako denepanbubiM 3akoHOM 0T 07.12.2011 Ne 420-P3 [7] oba cocTtaBa ObI-
JU IeKpUMUHATU3UPOBaHbl U BKIoYeHBI B Komeke Poccmiickoit denepainun 06 aj-
MUHUCTPATUBHBIX MPaBOHAPYUICHUSX [2] B KauecTBE aJMUHHCTPATHBHBIX MPOCTYII-
KoB: cT. 5.60 (1) u ct. 5.61. B mocnenyromeM, mpu3HaB MOCIEUTHOCTh TAKOTO II1ara,
3aKOHO/IAaTeh CHOBA BKIIIOYHII KJIEBETY B YHCIIO YTOJIOBHO-ITPABOBBIX JCSHHMA.

B nacTosiiee Bpemsi €TUHCTBEHHBIM MPECTYIUIEHUEM MPOTHUB Y€CTH U JOCTOUH-
CTBA JIMYHOCTHU 10 POCCUIICKOMY YTOJIOBHOMY 3aKOHY SIBJISIETCSI KJIEBETA, IIPELYyCMOT-
pennas ct. 128.1 YK PO, BBenennas ®@enepanbHbiM 3ak0HOM 0T 28.07.2012 Ne 141-
o3 [8].

VYronosaoe npaBo CoenuHeHHbIX LlITaToB AMepuky uMeeT psi XapaKTEpHBIX
0COOEHHOCTEH, KOTOPhIE CBUIETENBCTBYIOT O CYIIECTBEHHBIX €r0 OTIMYHMAX OT OTe-
YEeCTBEHHOT'0 YTOJIOBHOTO MpaBa.

Crnenyer OTMETUTb, YTO OJHOW M3 HHUX SBIISETCS HEAOCTATOYHAsl CHCTEMaTH3a-
IIUsl YTOJIOBHOTO 3aKOHOATENhCTBA Ha (eiepalibHOM YPOBHE, YTO, O€3yCIOBHO, OT-
JIMYaeT €ro OT POCCHICKOT0 YToJIOBHO MpaBa. OJHAKO 3aMETHM, YTO JaHHAs OTINYHU-
TeNbHAS YepTa BIOJHE OOBSICHUMA U OOYCIIOBJIEHA PYrod OCOOEHHOCTBHIO: YTOJOB-
Hoe 3akoHonatenbcTBO CLIA coctonut u3 (enepaabHBIX 3aKOHOB U 3aKOHOB IITATOB,
JUISL IPUMEHEHHUSI KOTOPBIX CYIIECTBYIOT CUCTEMBI (pe/IepabHBIX CYIO0B U CYJOB IITa-
TOB. COOTBETCTBEHHO CHUCTEMa MPELEJEHTOB, CyAeOHOr0 TOJKOBAaHUS YIrOJOBHOTO
3aKOHa TaKXe CYIIeCTBYeT Ha ypOBHE (efiepaliuu v mrTaTos [4].

Bwmecte ¢ tem mratel CHIA oTnuyaer AOCTaTOYHO OOJBIION OMBIT KOJAM(HKA-
uu. Tak, B koHne XIX — Havyasie XX B. B OONBIIMHCTBE MITATOB OBUIH MPUHSTHI U
BCTYNUJIM B CHJIy CBOM YTOJIOBHBIE KOJEKCHI (2). Cka3zaHHOe, 0€3yCIIOBHO, B OIpe/ie-
JICHHOW CTENEHU 3aTpyIHSEeT aHalu3 MPECTYIJICHHH MPOTUB YeCTU U JOCTOMHCTBA
muuHocty B CIIA.

Bmecre ¢ Tem mombITKM YHU(UKALKMK YTOJOBHOTO MpaBa Ha ¢enepalbHOM
YPOBHE IpPEANPUHUMAINCH, CIECICTBUEM YEro SIBUWIOCH co3naHue MHcTuTtyTOM ame-
pukanckoro mpaBa B 1962 r. IIpumepHoro (MoaensHOT0) yroJioBHOTO Kojaekca [3].
HecMmoTtps Ha TO, YTO OH MMEET PEKOMEHIATENbHbIN XapakTep, JaHHbIH KOAEKC MO-
CILy’KHJT OCHOBOM JUIs psijia MOHSTUI U MHCTUTYTOB KOJIEKCOB IITATOB.

Ocoboe 3HaueHHE B paMKax JaHHOH paOOThI UMEET aHau3 NoJ0kKeHui yactu 11,
B KOTOPOM MPHUBOJUTCS MEPEUEHb COCTABOB MPECTYIICHUI, KOTOPBIH, KaK MPeICTaB-
JSITCSI, HE UMEET CTOJIb APKOM CTPYKTYpPBI, KaK 3TO XapaKTepHO ISl OTE€YECTBEHHOTO
YTrOJIOBHOTO MpaBa.

Cnenyer ormeruts, uro [IpumepHsiii yronosHeli kogekc CIIA He comepxut
MOHSTHE KJIEBETHl WIIM CXO0KEE C HUM, KOTOpPbIE OBl TIOJHOCTHIO COBIAANIO C aHAJO-
ruyHbIM coctaBoM npectymienns B YK P®. Bmecte ¢ Tem onpeneneHHbIe CX0/ICTBA
ectb. Tak, cormacHo ct. 241.5 «JloxHbIe TOHOCHI OpraHaM HCIOJHEHUSI 3aKOHA) SIB-
JSIeTCsl MPECTYIUIEHUEM JIOXKHOE OOBHHEHHUE JIPYToro JIUIA B COBEPIIEHUH MPECTYII-
JICHUSI, COCTOSIIIEE B TOM, YTO JIUIO 3aBEJAOMO MPEICTABIACT KAaKOMY-THOO JOIKHO-
CTHOMY JIMILy, OCYIIECTBIISIONIEMY UCIIOJIHEHHE 3aKOHA, JIOKHOE 3asiBJIeHne 00 00BU-
HEHUH C 1EJIbI0 BO30YIUTH B OTHOLIEHUH JIPYroro Jihla MOJ03pEHUE B COBEPILICHUU
UM NpeCTyIUIeHUs. AHAJOTUYHBIA cocTaB mpeaycMoTpeH 4. 5 cr. 128.1 YK PO —



192 Bectauk PYJIH, cepust FOpuouueckue nayxu, 2014, Ne 1

KJIEBETa, COCJMHEHHAss C OOBUHEHHUEM JIMIIA B COBEPUICHUH TSKKOTO MM 0CO00 TSIK-
KOT'0 NPECTYIICHUS.

B ocransHOoM ananu3 nonosxkenuit [lpumepnoro yronosnoro kojexca CLIA mo-
3BOJISIET CHIeNIaTh BBIBOJ 00 OTCYTCTBHHU Y€pT, CXOXKHUX C IOHMMAHHEM KIJIEBETHI 110
POCCHUIICKOMY YTOJIOBHOMY IIpaBy.

CrenyronyM TOJIOXKEHNUEM, 3acClyKUBAIOIMM BHUMAaHMS, SIBJISCTCS W3BECTHBIN
yrosioBHOMY 3akoHozaTenscTBy CIUA, kak u pamgy npyrux 3apyOexxHbix crpas (I'peunm,
[Beitmapuu, Utamim u ap.) uactutyT auddamarun. [[aHHbI HHCTUTYT TpeycMaTpH-
BAeT YrOJIOBHYIO OTBETCTBEHHOCTb 3a PACIpOCTPAHEHHE MOPOYAIHX JIPYTO€ JIULO CBE-
JIEHUH, HE3aBUCUMO OT MX UCTUHHOCTH. MIHOT1a TaHHBIN TEPMUH UCIIOIB3YETCS U B OTe-
YECTBEHHOM IIpaBe B CIy4ae paclpOoCTPaHEHUs MOPOYALMX JIPYroe JIMIO MPaBIUBBIX
ceeneHuit. [Ipu sToM muddamarys MpoOTUBOMOCTABISAECTCS KIIEBETE€ KakK JCHCTBUE, HE
BJIEKYIIIEE YTOJIOBHOH OTBETCTBEHHOCTU. OJHAKO, KaK IPE/ICTABIISETCS, TAKOE MHEHHE
HEOOOCHOBAHHO, TaK KaK TEPMHH «Iu(daManys NpearnosaraeT HacTyIUICHHE yroJIOoB-
HOI OTBETCTBEHHOCTH 32 PACIpOCTPaHEHHE ITOPOYAILUX JPYroe JIMLO JH00bIX CBEICHHH,
KaK COOTBETCTBYIOIIMX, TaK U HE COOTBETCTBYIOIINX JI€HCTBUTEIBHOCTH.

Takum o0pa3om, cieayeT OTMETHTh, YTO HCCIEJOBaHHE B CPaBHHUTEIHHO-
IIPABOBOM AaCIIEKTE MPECTYIJICHUH IPOTHB YECTH M TOCTOMHCTBA 4esloBeka B Poccun
u CIIA no3BosiseT roBOPUTh O HAIWYUH CYLIECTBEHHBIX PA3JINYMii, 00YCIOBIEHHBIX
B TOM YHCJIC ¥ PA3IMYHBIMH MOJX0JaMHU K MPABOBOMY PETrYJIHPOBaHUIO chepbl yro-
JIOBHO-TIPABOBBIX OTHOWICHHH, pa3nuyusiMu B (enepatuBHOM yctpoictBe (Poccwmii-
ckas Penepanus ABIseTC LHEHTpanu3oBaHHOU (enepauueit, a CLHA — nenenrpanu-
30BaHHOM, C YeM M CBSI3aHO HAJIMYUE CBOETO YTOJIOBHOTO 3aKOHOJATEIbCTBA B IITa-
Tax). BMmecte ¢ TeM B 00eux cTpaHax 4ecTb U JJOCTOMHCTBO HAXOMISTCS IOJ 3allUTON
rocyJ1apcTBa, Kak HEOThbEMJIEMble KOHCTUTYILIMOHHBIE ITpaBa JMYHOCTH.

INPUMEYAHUA

(1) JlanHas cTaThs B HacTosIIIee BpeMsl yTpaTuia CUIy.

(2) Cnenyer oTMETUTb, YTO JIaHHASI OCOOCHHOCTH OTJIMYAET aMEPUKAHCKOE YTOJIOBHOE IIPaBo OT
AHIMIMICKOT0, HECMOTPSI HA TO, YTO 00€ CTpaHbI BXOJAT B aHTIIOCAKCOHCKYIO ITPABOBYIO CHC-
TEMY.
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