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Abstract 

There are many alternative dispute resolutions, such as mediation, arbitration, negotiation, conciliation, etc. In 

practice, these mechanisms are sometimes confused with one another and misused, so that it may become difficult to 

distinguish precisely one from the others. This article will focus on mediation, and we will see that the concept includes 

lot of understandings, and there is a need for clarification. The objective of this article is to distinguish mediation from 

the other alternative dispute resolutions, on the one hand, and to specify what mediation is from a legal point of view, 

on the other hand. At the end, we will identify some rules and points that can contribute to the systematization of the 

concept of mediation.    

Introduction  
Mediation is an alternative dispute resolution (ADR). It is an effective way of resolving 

disputes without the need to go to court. It involves an independent third party, called mediator, 

who helps both sides come to an agreement. Mediation is a flexible process that can be used to 

settle disputes in a whole range of situations such as consumer disputes, contract disputes, family 

disputes, neighborhood disputes, etc.1.   

The role of the mediator is to help parties reach a solution to their problem and to arrive at a 

common outcome. Mediators avoid taking sides, making judgements or giving guidance. It is not 

their role. They are simply responsible for developing effective communications and building 

consensus between the parties.  

Mediation is a voluntary process and will only take place if both parties agree to partake in it. 

It is a confidential process where the terms of discussion are not disclosed to any party outside the 

mediation hearing. If parties are unable to reach agreement, they can still go to court. Details about 

what went on at the mediation will not be disclosed or used, even before the court2. 

Mediation is not the only alternative dispute resolution. There are many others, such as 

arbitration, conciliation, negotiation, transaction, etc. In practice, there is a need to distinguish 

mediation from these related processes, because, sometimes, they are used with confusion. All the 

same, to clarify the concept of mediation, it is important to distinguish between mediation under the 

1 Robert A. Baruch Bush, Joseph P. Folger, “Mediation and social justice: risks and opportunities”, Ohio State Journal 
on Dispute Resolution, Vol. 27:1 2012, 1-52.  
2 Joseph P. Stulberg, “Mediation and Justice: what standards govern”, Cardozo Journal of Conflict Resolution, Vol. 6, 
2005, 44p.  
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judicial code from the other types of mediation. It is after all these distinctions have been made that 

some ideas towards a systematization of the concept of mediation will be formulated.   

This analysis will be based on Belgian and Luxemburgish law.  In Belgium, apart from 

arbitration and ombudsmen’s services, the main form of alternative dispute resolution (ADR) is 

mediation in civil and commercial matters. The Belgium Mediation Act came into force on 21 

February 2005. The law makes a distinction between voluntary (or conventional) mediation and 

court-ordered mediation (to which the parties turn when judicial proceedings are already being dealt 

with). But the Belgian Official Gazette has published the Judicial Code to include the Mediation 

Act of 21 February 2005. Before the adoption and entry into force of the Mediation Act, only 

specific piecemeal provisions existed. The Act of 19 February 2001 introduced mediation in family 

matters into the Judicial Code, and there are a number of non-judicial tribunals for matters such as 

consumer contracts and the public corporations3. 

In Luxembourg, the law of 24 February 2012 implementing the EU Mediation Directive 

2008/52/EC of 21 May 2008 has been published on 5 March 2012 and entered into force on 9 

March 2012. Before, no legislative framework regarding mediation existed in Luxembourg. The 

Law sets up a domestic commercial mediation framework based on the provisions of the Directive, 

which promotes the use of mediation by introducing a framework legislation covering European 

Union (EU) cross-border civil and commercial mediation and addressing key aspects of civil 

procedure for the enforcement of out-of-court agreements throughout the EU4. 

I- Mediation and related concepts 

1. Mediation and arbitration 

Arbitration is an ADR (alternative dispute resolution) method where the disputing parties 

carry their disagreement to one arbitrator or a panel of arbitrators (private, independent and 

qualified third party). The arbitrator(s) determine(s) the outcome of the case. While it may be less 

expensive and more accessible than a trial, the arbitration process has well-defined disadvantages. 

Some of these disadvantages include the risk of losing, formal or semi-formal rules of procedure 

and evidence, as well as the potential loss of control over the decision after transfer by the parties of 

decision-making authority to the arbitrator. By employing arbitration, the parties lose their ability to 

participate directly in the process. In addition, parties in arbitration are confined by traditional legal 

remedies that do not encompass creative, innovative, or forward-looking solutions to business 

disputes5.  

3 Xavier Ibarrondo, “La loi sur la médiation: obstacle ou opportunité pour les différends commerciaux?”, 
http://www.eurojuris.net/en/system/files/documents/La%20Loi%20Sur%20la%20Mediation.pdf (17/11/2015).  
4 Gilles Cabos, “La médiation: une possibilité désormais prévue par la loi”, http://www.cdm.lu/download/2274/article-
paru-en-juin-2012-intitule-la-mediation-une-possibilite-desormais-prevue-par-la-loi-.pdf  (17/11/2015).  
5 Avocats.be, “A propos de l’arbitrage…”, http://www.avocats.be/sites/default/files/texte_arbitrage3.pdf (17/11/2015). 
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Mediation is an ADR method where a neutral and impartial third party, namely the mediator, 

facilitates dialogue in a structured multi-stage process to help parties reach a conclusive and 

mutually satisfactory agreement. A mediator assists the parties in identifying and articulating their 

own interests, priorities, needs and wishes to each other6.  

Arbitration and mediation both promote the same ideals, such as access to justice, a prompt 

hearing, fair outcomes and reduced congestion in the courts. Mediation, however, is a voluntary and 

non-binding process - it is a creative alternative to the court system. Mediation often is successful 

because it offers parties the rare opportunity to directly express their own interests and anxieties 

relevant to the dispute. In addition, mediation provides parties with the opportunity to develop a 

mutually-satisfying outcome by creating solutions that are uniquely tailored to meet the needs of the 

particular parties. Unlike arbitrators, mediators do not decide or judge, but instead becomes an 

active driver during the negotiation between the parties. A mediator uses specialized 

communication techniques and negotiation techniques to assist the parties in reaching an 

agreement7.  

Another important difference between arbitration and mediation exists in regards to choosing 

the neutral party. In choosing an arbitrator, the parties seek to select an individual that possesses 

particular legal skills, knowledge and competence. The arbitrator determines the outcome of the 

dispute according to traditional legal principles, so the arbitrator must be highly knowledgeable in 

the relevant area of law. In mediation, the selection of a mediator can be made among individuals 

with a variety of degrees and particular experience or specialized training in the mediation of 

disputes. Mediators are often described as experts in the process (of mediation), although it is 

generally helpful to designate a mediator with some degree of subject matter knowledge as well. 

Mediation is a collaborative effort by all involved, and to arrive at a satisfactory outcome, it 

includes the willing cooperation and respect of all parties8.  

The mediation process is both informal and confidential. In contrast to arbitration and its 

relatively formal rules of evidence and procedure, mediation is flexible in terms of evidence, 

procedure, and formality. Both procedures are confidential as the parties allow a neutral third- party 

to discuss or decide the dispute without the exposing the parties’ dealings to public scrutiny or 

judgment. Specifically, the statements of a party during mediation are confidential and may not be 

disclosed without written consent. Generally, confidentiality in mediation also extends to 

documents specifically prepared for mediation, such a mediation briefs. Confidentiality is 

6 Anne Floor, “La médiation prend de plus en place dans notre société: pourquoi, comment, jusqu’où?”, Analyse 
UFAPEC 2011, no 09.11, http://www.ufapec.be/files/files/analyses/2011/0911mediation.pdf (17/11/2015). 
7 Emmanuel Jeuland, Thomas Clay, Médiation et arbitrage, Alternative Dispute Resolution, Alternative à la justice ou 
justice alternative, Perspectives comparatives, LITEC, 2005, passim.  
8 Demeyere Luc, “The Belgian law on mediation: an early overview”, Dispute Resolution Journal, Vol. 61, no 4, 
October 2006, 6p.  
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paramount to the effectiveness of the mediation process--it creates an atmosphere where all parties 

are increasingly comfortable to discuss their dispute without fear that their words will be used 

against them at a later date. Confidentiality promotes open communication about the issues 

involved between the parties9.  

Finally, one unique feature of mediation is that any party, unilaterally, can decide to stop the 

mediation at any time if they believe the process is not productive, as opposed to an arbitration 

proceeding, which needs a common approval to discontinue. To be effective, mediation must be 

considered by the parties as a tool or instrument that the parties can use to manage directly the 

resolution of their disputes between one another. The focus is their direct, active participation as 

opposed to the increasingly detached role the parties play in an arbitration proceeding run by an 

arbitrator10.  

2. Mediation and transaction 

The transaction is a bilateral (or multilateral) agreement whereby the parties end a dispute that 

has arisen or may arise by making mutual concessions. 

It is an abdicative act, the parties waiving their right to act with respect to initial claims, while 

restoring a contractual balance that had weakened. This is a declaratory act, because it is not a 

simple convention. It acquires the authority of res judicata between the parties on the elements of 

the dispute settled by amicable means. The Parties intend to substitute the rights to their initial 

claims. By conferring the binding force of the provisions they adopt, either party may ask the courts 

to order the other to run if it does not comply: The transaction is the judgment that the parties give 

to themselves. 

Transaction and mediation are both conventional methods of dispute resolution, while 

arbitration is a judicial one. The friendly character of the transaction is that it is the parties 

themselves who end their dispute by agreeing. The arbitration decision (award) sets the conflict 

between the parties imperatively, the solution being that of a judge designated by the parties. But 

with mediation, the parties set their dispute with the assistance of an independent third party11.  

Mediation and transaction usually act in complementarity in practice. Indeed, in most cases, 

the transaction is part of the mediation process. Under Belgian law, litigations likely to end in 

transaction are those that may be subject to mediation (article 1724 Belgian judicial Code). 

 

3. Mediation and negotiation 

9 Piet Taelman, Stefaan Voet, “Belgian Mediation Report 2013”, National Report XIX, International Congress of 
Comparative Law, July 20-27 2014, Vienna, 19p.  
10 Felix Steffek, “Mediation in the European context: an introduction”, European Commission, June 2012, 22 p. 
11 Scott R. Peppet, “Contract formation in imperfect markets: Should we use mediators in deals?”, Ohio State Journal 
on Dispute Resolution, Vol. 15, 2004, no 2, 285-304.  
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Mediation involves two parties who jointly invite a third party to facilitate reaching an 

agreement. In some cases the mediator might need to understand contract law or to have access to 

comparative data. However, the principles of mediation require only that the facilitator is able to 

understand the objectives, beliefs and perceptions of the parties – and then facilitate mutual changes 

of position until the two parties can agree. 

In negotiation the facilitator normally works for one side, training the team or individual in 

negotiation skills, preparing them for a particular negotiation and coaching them during the 

negotiation. Many of the processes are the same, though, because the object is to understand the 

other party and to create an outcome that will fulfil their aspirations as well as one's own. 

A first stage is likely to be to enable each party to hear and understand the other. Very often 

the problem is only real in terms of what the other party is assumed to think. When the parties 

understand each other's position, the next stage is to understand each other's objectives, in 

particular, what is important to them about those objectives. The key question could hence be 

phrased as follows: how could the real objectives be achieved in a manner acceptable to the other 

party?12 

4. Mediation and conciliation  

Conciliation is another dispute resolution process that involves building a positive 

relationship between the parties. However, it is fundamentally different from mediation and 

arbitration in several respects. While conciliation is typically employed in labor, family and 

consumer disputes, mediation is encouraged in every type of dispute.  

The conciliator is an impartial person that assists the parties by driving their negotiations and 

directing them towards a satisfactory agreement. It is unlike arbitration in that conciliation is a 

much less adversarial proceeding. It seeks to identify a right that has been violated and searches to 

find the optimal solution. 

Conciliation tries to individualize the optimal solution and direct parties towards a satisfactory 

common agreement. Although this sounds strikingly similar to mediation, there are important 

differences between the two methods of dispute resolution. In conciliation, the conciliator plays a 

relatively direct role in the actual resolution of a dispute and even advises the parties on certain 

solutions by making proposals for settlement. In conciliation, the neutral agent (conciliator) is 

usually seen as an authority figure who is responsible for the figuring out the best solution for the 

parties. The conciliator, not the parties, often develops and proposes the terms of settlement. The 

parties come to the conciliator seeking guidance and the parties make decisions about proposals 

made by conciliators. In this regard, the role of a conciliator is distinct from the role of a mediator13.  

12 Charles B. Craver, “Negotiation Styles: the impact on bargaining transactions”, 58-APR Disp. Resol. J.48 (2003).  
13 Law reform Commission, Dispute Resolution: Mediation and conciliation, Report, Nov. 2010 (LRC S8-2010), 235p. 
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The mediator at all times maintains his or her neutrality and impartiality. A mediator does not 

focus only on traditional notions of fault and a mediator does not assume sole responsibility for 

generating solutions. Instead, a mediator works together with the parties as a partner to assist them 

in finding the best solution to further their interests. A mediator’s priority is to facilitate the parties’ 

own discussion and representation of their own interests, and guide them to their own suitable 

solution - a good common solution that is fair, durable, and workable. The parties play an active 

role in mediation, identifying interests, suggesting possible solutions, and making decisions 

concerning proposals made by other parties. The parties come to their mediator seeking help in 

finding their own best solution. 

Also the role of the attorneys is different in mediation. Attorneys are more active in mediation 

in generating and developing innovative solutions for settlement. In conciliation, they generally 

offer advice and guidance to clients about proposals made by conciliators. 

Conciliation and mediation both look to maintain an existing business relationship and to 

rekindle a lost balance of power between two parties. These concepts are sometimes used as 

synonyms, but they do indeed differ substantially in their procedures. In mediation, the mediator 

controls the process through different and specific stages: introduction, joint session, caucus, and 

agreement, while the parties control the outcome. By contrast, in conciliation the conciliator may 

not follow a structured process, instead administering the conciliation process as a traditional 

negotiation, which may take different forms depending on the case. 

Conciliation is used almost preventively, as soon as a dispute or misunderstanding surfaces: a 

conciliator pushes to stop a substantial conflict from developing. Mediation is closer to arbitration 

in that it intervenes in a substantial dispute that has already surfaced that is very difficult to resolve 

without professional assistance. The parties approach mediation as an alternative method to resolve 

their dispute, due to the fact that they both recognize that the conflict has grown potentially serious 

enough for litigation. Mediation may be used, however, any time after the emergence of a dispute, 

including the early stages14. 

Each of the ADR processes addressed herein, arbitration, mediation, negotiation and 

conciliation, provides important benefits to parties and may be seen as complementary to the 

judicial process. In Europe, mediation has emerged as one of the most predominant ADR processes 

because it affords the parties the opportunity to develop settlements that are practical, economical, 

and durable.  

For commercial disputes, mediation also offers the opportunity to create innovative solutions 

to business disputes that further the unique interests of the parties in an analytical framework that is 

14 Henry Funch, “La médiation et la conciliation en Belgique : en évolution, mais lente“, Lusiada. Dereito, Lisboa, no 
4/5, 2007, 237-247.  
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broader than traditional legal rights and remedies. In this sense, the mediation process may be used 

to secure business solutions to business disputes, because it encourages the parties to consider all 

the dimensions of a dispute, including both legal issues and business interests15. 

II- Types of mediation  

There are two major types of mediation, namely institutional mediation, and professional 

mediation (mediation under the judicial code).  

1. Institutional mediation  

Institutional mediation is implemented to resolve disputes between the institutions and the 

public, whether a legal or natural person. Through their positioning, their experience, their 

authority, and their independency within the institution, these mediators are encouraged to go 

further than could previously make a consumer service, a customer service, a complaints service or 

an internal appeal body. They also have a global vision of the problems detected which helps to 

better understand the institution failures and allows them to propose changes. One of the advantages 

of institutional mediation lies in the preventive role and a catalyst for change within the various 

institutions concerned16. 

In Luxembourg, institutional mediation is conducted by the Ombudsman or mediator. He 

receives complaints from businesses and individuals in cases involving them and linked to the 

functioning of Luxembourg administrations. The Ombudsman is dedicated to find without legal 

proceedings amicable solutions to problems that it has been presented with. All businesses and all 

individuals, regardless of their nationality, who deem themselves harmed by an administrative 

decision or procedure or by the behavior of a public agent may turn to the Ombudsman.  

The claimant can refer his case to the Ombudsman if it is a concrete case which is directly 

related to the claimant and not to the functioning of the administration in general. The claimant can 

also refer his case to the Ombudsman if he has already asked or intends to ask the authority in 

question to clarify or change its position. An additional condition is that there has been no answer to 

this intervention or the answer is not satisfying. 

Businesses and private individuals can submit a complaint either by a written individual 

complaint, by submitting an online complaint on the website of the ombudsman, or by making an 

appointment with the Ombudsman's secretary and submitting the complaint orally. Verbal 

complaints can be submitted in another foreign language on condition that the person submitting the 

complaint is accompanied by an interpreter. 

15 Philippe Lemoult, Patricia Malbosc, “Le rôle de la médiation dans la société“, Les cahiers du journalisme no 18, 
Printemps 2008, 112-130.  
16 Salvija Kavalné, Iena Saudargaité, “Mediation in disputes between public authorities and private parties: comparative 
aspects”, Jurisprudence, 2011, 18 (1), 251-265.  
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The complaint must be accompanied by a summary of the contentious facts, as well as 

supporting documents like letters and disputed administrative decisions. The Ombudsman checks if 

the complaint is admissible. If he should decide that the claim is not justified, he informs the 

claimant of the reasons for his decision. This decision cannot be appealed against in court. If he 

deems the complaint to be admissible and justified, the Ombudsman sends his recommendations to 

the authorities in question, in order to have the authorities’ concerned reexamine the disputed 

decision and to reach an amicable agreement about the dispute. 

He then informs the person lodging the complaint, in writing, of the results of his proposal. 

The Ombudsman is neither a judge nor a referee and cannot intervene in judicial proceedings. 

However, if the institution concerned does not abide by a court ruling, he can summon it to comply 

within a deadline set by him. A complaint addressed to the Ombudsman does not interrupt the 

deadlines of appeal to the competent courts. Likewise, the Ombudsman remains in charge of the 

case even if an appeal has been lodged at court. 

Although called a mediator, the Ombudsman is not completely one, compared to the mediator 

under the Judicial Code. He is in charge only for conflicts involving the administration and he is the 

only person in charge.  Parties are not free to choose their mediator in this case. Also, it is true that 

the Ombudsman doesn’t take decisions, but he provides recommendations to the administration in 

case he finds the complaint admissible and justified. Unlike matters dealt with the Ombudsman, the 

initiation of a mediation process can interrupt the deadlines of judicial proceedings17.   

In some countries, such as France, there are also institutional mediators in the private sector. 

They are found, particularly in the banking credit, insurance institutions, etc. They collect the 

complaints of users. A referral procedure is often necessary for the case to be treated. They instruct 

records, assess and decide on further action on the complaint18. 

2. Mediation under the judicial code (professional mediation) 

There is not a day without the media and people mentioning the holding of mediation in a 

particular field. However, few people distinguish mediation in the broadest sense from that 

enshrined in the Judicial Code. 

The first can be defined as a structured process, regardless of how it is named or referred to, 

in which two or more parties to a dispute attempt by themselves, voluntarily, to reach an agreement 

on the resolution of their dispute, with the assistance of a mediator (European Directive 2008, on 

certain aspects of mediation in civil and commercial matters, Article 3 a). 

17 Steven Van Roosboeck, Steven Van De Walle, “The relationship between Ombudsman, Government and Citizens: A 
survey analysis”, Negotiation Journal, July 2008, 287-303.  
18 Elisabeth Volckrick, Stéphanie Rigo, “La médiation institutionnelle. Un mode nouveau de légitimation d’une action 
publique en mutation“, Recherches en Communication, no 25, 2006, 91-111.  
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The second is a confidential, structured process of voluntary consultation between the parties 

between whom there is a dispute, run by a neutral third party, independent and impartial, which has 

no judicial powers and whose role is primarily to create the necessary conditions to establish and 

facilitate communication between parties but also to drive the latter to redefine their relations, 

among others, leading them to find themselves one or more solutions to the dispute and to select 

one. 

Under the Judicial Code, there are three types of mediation in Belgium: judicial mediation, 

voluntary mediation and free mediation. 

Unlike judicial mediation (which is suggested by a judge, at the joint request of the parties or 

the judge's initiative, with the agreement of the parties), voluntary and free mediations depend 

exclusively on the initiative of the parties, which can use it independently of any judicial or arbitral 

proceedings, before, during or after the conduct of judicial proceedings (Article 1730 of the Belgian 

Judicial Code in respect of voluntary mediation).  

However, only judicial and voluntary mediations receive special legal protection. Thus, they 

allow, in principle, for the entry into an agreement which will be subject to compulsory execution 

after an accelerated and simplified judicial procedure. It is the purpose of the operating control of 

the reached agreement by the judge (this procedure is known as judicial approval).  

It is also interesting to know that, if it contains the claim of a right and if it is sent by 

registered mail, voluntary mediation request worth notice, and suspend for one month the period of 

limitation of action attached the right claimed (Article 1730 §§ 2 and 3 of the Judicial Code). 

In other words, what fundamentally distinguishes the free mediation from other types of 

mediation it is not only the absence of special legal protection, but also the absence of constraint as 

to its practical implementation. It depends entirely on the agreement of the parties, without the need, 

among others, to use the services of an accredited mediator. 

While many legal proceedings conclude with decisions that do not pacify the relations 

between the parties, the practice shows that mediation can permanently set a large number of 

conflicts, and is less random, less costly and less time as trial.  

Mediation should also contribute to reducing congestion in certain jurisdictions, to clear the 

backlog which they must face and streamline the overall budget allocated to justice without 

dehumanizing it19.  

III- Main characteristics of mediation  

The key feature of mediation is that it is controlled entirely by the parties themselves. They do 

not only choose to enter into mediation, but they also retain control over the process throughout and 

19 Beatrice Brenneur (ed.), Overview of judicial mediation in the world, Mediation in the universal language of conflict 
resolution, 1st introduction conference on judicial mediation, Paris, 16-17 October 2009, L’Harmattan, 2010, 380p.  
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they elect the terms of the settlement. Mediation has a number of characteristics and benefits which 

distinguish it from other forms of dispute resolution: 

Voluntary, unless specifically provided in an agreement, parties enter mediation 

voluntarily and can withdraw at any point during the process; 

Private and Confidential, unless agreed by the parties, what is discussed during 

mediation remains private and confidential. Information cannot be shared and both parties 

will be required to sign a confidentiality agreement prior to the commencement of the 

mediation. Any information provided to the mediator in a private meeting with one party 

will be kept confidential unless it is agreed that it can be shared with the other party; 

Change of focus, because mediation looks forward and end encourage parties to 

move on from the history and focus on the future; 

User-Friendly, in the sense that mediation is not and should not be treated as a 

quasi-judicial process. It has a number of distinct advantages over the court process: 

- It is not imposed and takes place at a time and location agreed by the parties; 

- It provides remedies for resolving disputes that may not be available by pursuing 

legal proceedings; 

- It is informal and flexible allowing for a combination of joint and individual 

meetings; 

- All parties participate and it is not colored by “legal speak” or involve cross 

examination; 

-  It is quick to arrange and people-focused; 

- It allows parties to be open, provide their views and air strong feelings in a neutral 

setting directly to each other; 

- Avoids unnecessary legal costs; 

- Improves the channels of communication and understanding between the parties thus 

preserving relationships; 

- It increases the chances of a mutually beneficial outcome for all parties; 

- It does not require parties to disclose everything; 

- It is much less stressful than going to court20. 

As an amicable process, mediation:  

- involves two or more parties in dispute over one or more contract issue(s); 

- is entirely voluntary for non-litigious disputes; 

20 Silvia Prins, “’Being in good hands’: providing containment in organizational mediation”, 26th IPSO Annual 
Meeting, Toledo, Spain, www.ipso.org, 30p.  
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- is non-coercive, in that the mediator does not decide for the parties, but rather 

encourages them to agree to a settlement; 

- appears like an 'assisted negotiation', in the sense that the third party neutral 

(mediator) remains impartial; 

- through the mediator may provide relationship-building or procedural assistance and 

options which had not been previously contemplated by the parties; 

- offers a more informal and relaxed process than that of a court or an arbitration; 

- rules are those which are agreed to between the parties; 

- rely on confidentiality, which is an important ingredient of its process. All 

communications are without prejudice and cannot be used as evidence in subsequent 

arbitration or court. Each of the disputing parties control the disclosure of information to the 

mediator and what information can be disclosed to the other parties. 

IV- Systematizing and protecting the concept of mediation? 

Many things can be done to systematize and protect the concept of mediation. Focusing on the 

Belgian experience, I will underline some ideas. In Belgium, like in many other countries, but 

unlike in France, the concept of mediation is not defined in the law. This is a very significant 

problem, because many processes or techniques are usually identified as mediation.  

To systematize the concept of mediation, a first step is to provide a definition. It is also 

important to mention in the law, with all the necessary details, what is mediation, and what is not 

mediation, following a survey on the use of the concept.  In France for example, a 2011 Order was 

issued under the Act of 17 May 2011 on simplification and improvement of the quality of law. It 

transposes Directive No. 2008 of the European Parliament and of the Council of 21 May 2008 on 

certain aspects of mediation in civil and commercial matters. According to the Directive, mediation 

means any structured process, whatever the name, by which two or more parties attempt to reach an 

agreement for the amicable resolution of their differences with the help of a third party, the 

mediator, chosen by them or designated, with their agreement, by the judge hearing the case. 

With such a definition, mediation includes various forms of settlement not necessarily 

provided by official documents: legal or contractual mediation, or mediation systems dependent on 

public or private services, and in some cases, the conciliator's intervention justice. Following the 

Directive, the concept of mediation has a meaning broader than that generally used in France or 

Belgium. Thus the Directive governs not only mediation in the strict sense but also the conciliation 

conducted by a judicial conciliator. There is a real need for clarification, first at the European level, 
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so that the Directive will provide a right way to national legislators, for them, to provide an 

appropriate definition of mediation that will pertinently distinguish it from the other ADR21.  

In this perspective, and like many other legislators, a certain protection of the notion of 

mediation can be introduced in the law, so that a misuse of the concept of mediation could be 

punished civilly and criminally. For instance, the Ombudsman will not be referred as a mediator for 

example.  

Another point that may contribute to systematization of the concept of mediation is the 

professionalization of mediators, and many questions arise. Mediation as ADR has spread in many 

areas: family, schools, neighborhoods, etc. This phenomenon cannot be reduced to a simple conflict 

resolution technique. It is part of a movement for social integration. With the growing demand for 

mediation, the issue of professionalization of this activity becomes a serious matter. The mediator, 

as a new player in the field of conflict regulation also raises another question: should we consider 

mediation as an autonomous profession or as accessory activity to existing professions? Lawyers, 

social workers, judges believe they practice mediation accessorily in the exercise of their function. 

But they are not provided mediation bodies. The distinction is important. Mediators meet many 

difficulties to build their identity around a professional competence. This identity is yet needed to 

escape the attempts to control the mediation market by traditional legal or social professions. 

Should we demand a law giving the mediator a special status? Should the legitimacy of the 

function of the mediator regulated? But legislating on the status of the mediator does not exclude 

the pressures from a number of professions that are trying to control access to this new activity.  

All the same, at the moment, any person can act as mediator, especially for free mediation, 

and even for voluntary mediation. Such professionalization can be reached through the requirement 

of accreditation as imperative condition for a mediator to exercise. In this context, the training, the 

competences, the education, etc. of the mediator can be guarantee by their professional association. 

The issue is to make the mediation a profession, just like, the bar for example. The access to the 

profession, the ethics of the profession, and the safeguard of the interests of the citizens should be 

protected by the professional association, knowing that all accredited mediators must become 

member of such association.   

If these points are granted by the legislator, mediation will surely gain in confidence and 

quality. There will be clarifications over what mediation is, and what mediation is not. There will be 

more trust over the potential of mediator as a professional, responsible of his action, and answerable 

before a professional association and the law.  

21 Giuseppe De Palo et al., ‘Rebooting’ the mediation Directive: Assessing the limited impact of its implementation and 
proposing measures to increase the number of mediation in the EU, Study, European Parliament Committee on legal 
affairs, 2014, 235p.  
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Abstract: This article discusses the problematic issues introducing the institution of private bailiffs . The author 

traces the gradual change in the law on execution of judicial acts. Based on a brief analysis of the current legislation 
proposed change in payment rates for private bailiffs . Justified and made a proposal for presentation including moral 
and ethical requirements for the nature of private bailiffs . The author supports the idea of empowering private bailiffs 
functions on a preliminary investigation of cases involving the failure of judicial acts. 

 

Legal protection and restoration of violated rights are of paramount importance in the public 

policy of Kazakhstan. Protected or restored by the court the right acquires its real content only when 

actually meets  the requirements of the person concerned, namely after the enforcement of the 

judgment. 

It's no secret that winning the case in court is only the first step to protect their violated rights, 

fulfill the same court decision - that's another problem that often can not be solved. Kazakhstan's 

legislation on enforcement proceedings took quite a long stage of its development. The first step to 

becoming such legislation believe the adoption in 1998 of the Law "On Enforcement Proceedings 

and Status of Court Bailiffs" from 30.06.1998. In accordance with the decision of the Government 

of the Republic of Kazakhstan on 07.05.99, the number 931 functions to execute court decisions 

were assigned to the newly formed Committee for the execution of judgments Mini Ministry of 

Justice, which carried out special executive and control functions, as well as leadership in the field 

of ensure the enforcement proceedings.1 

However, this innovation did not have a positive influence on the situation with the 

performance of judicial acts. Adopted in 2000, the Presidential Decree 440 of the Republic of 

Kazakhstan 01.09.2000 "On measures to strengthen the independence of the judicial system of 

Kazakhstan" identified as the authorized body in the sphere of material - technical and other support 

activities of the courts, the Committee on Judicial Administration under the Supreme Court of the 

Republic of Kazakhstan.2 

1 Law "On Enforcement Proceedings and Status of Court Bailiffs" (253 from 30.06.98) // Collection of normative and 
legal acts and others. Acts on enforcement proceedings in Republic of Kazakhstan. - Astana: Publishing House of the 
Court Administration Committee under the Supreme Court of the Republic of Kazakhstan. JSC "Bi-Logistics", 2006. P. 
125 
2 Decree of the President of the Republic of Kazakhstan dated September 1, 2000  440 "On measures to strengthen 
the independence of the judicial system of the Republic of Kazakhstan» // www.online.zakon.kz 
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 In 2001, the Presidential Decree of 22.01.2001g 536 «On measures to improve law 

enforcement in the Republic of Kazakhstan" function to execute court orders from the Ministry of 

Justice were referred to the Committee on Judicial Administration.3 

Change of subordination to a certain extent improved the situation. So, if in 2001 were fully 

satisfied the requirements of claimants for legal acts, that is really been enforced, - 42% of the 

number of completed production executive documents, in 2002 - 62%, in 2003 69% and in 2004 

this indicator has reached almost 71%. Thus, since the transfer of functions to execute court 

decisions in the actual implementation of the Committee has increased by 29%.4 

Despite the positive results, the level of execution of judgments remained quite low. Widely 

discussed the proposal to introduce the institution of private bailiffs was approved by the adoption 

in 2010 of the new Law "On Enforcement Proceedings and Status of Court Bailiffs" (hereinafter - 

the Law). The introduction of private bailiffs pursued as its main goal - increasing the number of 

cases performed that allow claimants to find a choice between public and private bailiffs, unload 

state apparatus bailiffs would be burdensome for the national budget and increase the efficiency of 

judicial acts. 

As the main motivating factor for a speedy execution of the act was assumed that private 

bailiffs will be interested in the outcome of the case, it would be sufficient for this simple but rather 

strong motivation, because his income will depend on the results of execution. In accordance with 

the law of private bailiffs are remunerated at the rate of 10 per cent of the collected amount or value 

of the property or ten with MCI individuals and 20 % MCI - from legal entities under the executive 

production of non-material nature. But in practice, this provision has meant that private bailiffs are 

often reluctant to take on the execution of judgments with a small amount to recover. Since then, it 

was suggested to revise the rates of pay of private bailiffs, through the introduction of declining - 

regressive scale of interest rates, and the higher the amount of duty levied, the lower the rate.5 

If we talk about private bailiffs, the legal status of private bailiffs got his settlement in the law 

"On Enforcement Proceedings and Status of Court Bailiffs". They have to meet certain 

requirements and rigid enough. This age limit (reaching 25 years of age) and educational level (one 

must have higher legal education) and the requirement for qualification exam, as well as the 

requirement of an internship and licensing. 

3 Decree of the President of the Republic of Kazakhstan dated 22.01.2001 536 «On measures to improve law 
enforcement in the Republic of Kazakhstan." www.online.zakon.kz 
4 Zeinulla Makashev Priorities Committee on Court Administration. // Www. supcourt.kz/rus/ 
Decree of the President of the Republic of Kazakhstan dated January 22, 2001  536 
"On measures to improve law enforcement in the Republic of Kazakhstan" (amended on 22.09.2010) // 
www.online.zakon.kz 
 
5 Smagulova.A Novels in enforcement proceedings the Republic of Kazakhstan .// www.zakon.kz 
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List of conditions where a person can not be a private bailiff, even wider, namely, can not be a 

private bailiff person recognized in accordance with the law of the Republic of Kazakhstan  as 

incapable or partially capable, for which a period of three years prior to his appointment as private 

bailiff for corruption offenses imposed by a court order administrative penalty; committed corrupt 

acts; previously dismissed for negative motives to the state, military service, law enforcement and 

special state agencies, courts and judicial authorities; has not repaid or removed in accordance with 

the law a criminal record; the debtor for enforcement proceedings, except the person who is the 

debtor of the enforcement proceedings for the recovery of periodic payments and arrears of periodic 

collection of more than three months; deprived of a license to engage in activities of the private 

bailiff. 

Also for the private bailiff prohibits employment activity other than teaching and research. 

Statutory requirements, are well founded and reasonable. However, we believe that a private 

bailiffs must be submitted requirements and the moral and ethical character, due to the fact that 

their activities are directly linked to the implementation of the property and has a high level of 

corruption. 

In order to simplify the procedure for obtaining a license to engage in activities of the private 

bailiff in February 2012, the license shall be issued in electronic form by the state database "E-

licensing". From April 2012 administrative barriers of legislative procedure for obtaining a license 

to engage in the activities of private bailiffs were removed. Now they can become law enforcement 

officers with experience of at least ten years without probation and qualification exam. As currently 

proposed to amend the law with regard to further simplify the procedures for obtaining licenses, 

namely, it is proposed that for the position of the private bailiff will be enough to pass a qualifying 

exam and get a license. We believe that this measure will have a positive effect in terms of 

increasing the number of private bailiffs, but negatively affect the quality of the execution of 

judgments. 

In the Act of 2010 contained many other positive stories, namely, the bailiff was granted the 

right to collect from the debtor's expenses incurred by the Contractor in the course of enforcement 

of the judgment, the right to appeal to the court to invalidate the debtor's transactions for the 

disposal of his property, performed by them in the purpose of concealing property from foreclosure 

during the preliminary investigation, pending trial or at the stage of enforcement proceedings. Were 

introduced measures such as the time limit of the debtor in leaving the Republic of Kazakhstan, the 

debtor refusal to grant a license or temporary license suspension. All these measures were aimed at 

improving the quality of judicial acts. 

Despite the positive results in the performance of judicial acts, there is a number of problems. 
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Bailiffs are now heavily loaded. The main problem of delay in enforcement is primarily a 

heavy workload and lack of time as a result. After all, quality and timely examination of cases 

depends primarily on how much time can be given to each executive officer of the court 

proceedings. 

Today performs in fact about half of the judicial acts and exacted a tiny fraction of cash. In 

2012, of the nearly 2 trillion tenge be recoverable really recovered only 82 bln., Or 5%.6 

Authority of the judiciary is undermined because of the execution of court decisions. In this 

regard, care should be taken to drastically improve that situation.7 

According to the Attorney General of the Republic of Kazakhstan, to solve the problems of 

judicial acts alone organizational methods is not possible, and therefore the need to fundamentally 

change the approach to the current system of judicial execution.8 

One of these measures is to increase the legal culture in society, the citizen, the debtor knew 

that fulfill the court's decision is necessary, and the failure of judicial acts punishable. 

Among the measures aimed at improving the performance improvement of judicial decisions 

is planned to restrict the rights of the debtor to obtain a number of government and non-government 

services, except for socially significant in the case of non-fulfillment of their obligations. Within the 

framework developed by the Criminal and Criminal Procedure Codes of the proposed concept to 

solve the question of giving bailiffs function investigation. 

Approved by the Parliament of the Republic of Kazakhstan in December 2013 bill provided 

for an increase in administrative penalties for failure to perform judicial acts in size instead of 10 to 

250 monthly calculation indices (MCI), a legal entity rather than 20 to more than 1,250 MCI, the 

failure rate of a base restrictions on the rights of the debtor in sphere of issue and validity of the 

license or special rights.9 

We believe that these measures do not play a significant role in the enforcement of judicial 

decisions, as if the debtor has not paid, the increase in the amount that he will be levied, will not 

contribute to rapid debt repayment. Most likely, on the contrary, it will help to prolong the process 

of judicial acts on more long term. However, the proposed measure is to reduce the size of the fines, 

depending on the period of performance of the judicial act. For example, if the debtor to repay the 

6 Round table in the Majilis: improving enforcement proceedings // www.nomad.su 
7 Daulbayev AK Kazakhstan has consistently taken measures to improve the activity of judicial acts. 
http://www.zakon.kz 
8 Message from the President of the Republic of Kazakhstan - Leader of the Nation Nursultan Nazarbayev of the people 
of Kazakhstan "Strategy" Kazakhstan-2050 ": new political course of the settled state" (Astana, December 14, 2012) // 
www.zakon.kz 
9 Kazakhstan's parliament passed amendments that increase the penalties for non-performance of judicial acts date 
treatment .// www.zakon.kz 
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debt within 2-3 days, respectively, the size of the penalty may be reduced to 50%. This can affect 

the speed of execution of judicial acts. 

It seems reasonable proposal to amend the existing law, in terms of the debtor's personal 

liability for failure to perform judicial acts, which provides the only restriction of freedom for a 

certain period of time. Also consider it necessary to give bailiffs, both private and public, the 

authority to impose administrative penalties without having to go to court. Accordingly, granting 

extensive powers enough bailiffs should entail to them more stringent qualification requirements, as 

well as stricter liability for violations committed by a bailiff in the course of enforcement 

proceedings. 

In the enforcement proceedings is necessary to make greater use of the Internet and modern 

technology. For example, delivery or notice, debtor tracing may be performed using a cellular 

connection or the Internet. Although the law allows for such acts, as evidenced by paragraph 1 of 

article 27 of the Act, which provides that in the event of a statement to that application, participants 

are notified of enforcement proceedings by telephone, by means of short text messages via cellular 

communication or by e-mail, as well as with other communication facilities providing fixation 

notice or call, but this provision was not reflected in the other articles of the law. From a literal 

interpretation of Articles 29 and 30 of the Act implies that the agenda should be in writing and be 

sure its delivery by hand. We believe that it is necessary to amend the current law, namely, the more 

clearly and in detail to regulate the order of application of mobile communication and the Internet in 

the commission proceedings in the enforcement proceedings. 

In the enforcement proceedings is necessary to make greater use of the Internet and modern 

technology. For example, delivery or notice, debtor tracing may be performed using a cellular 

connection or the Internet. Although the law allows for such acts, as evidenced by paragraph 1 of 

article 27 of the Act, which provides that in the event of a statement to that application, participants 

are notified of enforcement proceedings by telephone, by means of short text messages via cellular 

communication or by e-mail, as well as with other communication facilities providing fixation 

notice or call, but this provision was not reflected in the other articles of the law. From a literal 

interpretation of Articles 29 and 30 of the Act implies that the agenda should be in writing and be 

sure its delivery by hand. We believe that it is necessary to amend the current law, namely, the more 

clearly and in detail to regulate the order of application of mobile communication and the Internet in 

the commission proceedings in the enforcement proceedings. 

Improving the performance of judicial and other acts is today one of the most urgent tasks of 

the state. The solution to this problem Cornerstone will enhance the efficiency of justice, improving 

the investment climate, strengthening competitiveness. 
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It is clear that today the problem of judicial execution must not be decided by only the 

Ministry of Justice. The situation may be solved by efforts of almost all government agencies. 

Based on the foregoing, we believe that innovation in the Law of the Republic of Kazakhstan 

"On Enforcement Proceedings and Status of Court Bailiffs" must raise a new level of quality of 

judicial decisions and should contribute to the proper and timely execution of acts of court and other 

organs. 
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The non-profit voluntary sector plays a fundamental role in the development of the civil 

society. Many countries recognize the importance of a well-functioning and regulated non-profit 

sector, active in the market economy, and also directly involved in the process of democratization 

and European cohesion. In Europe, governments have to acknowledge the increasing significance of 

this organisational form, and are now facing the necessity of implementing a legal system that 

provides the “enabling environment” in which nonprofits can operate, and fulfil their tasks.1  

Despite the increasing amount of literature dealing with nonprofits’ market activities, 

efficiency, quality standards and production; it is difficult to find authors who directly address the 

problem of application of competition laws to nonprofit organisations. Probably, the marginal 

amount of attention dedicated to this problem can be attributed, at least at the European Community 

level and in Germany, to a lack of significant case-law, or to the difficulties in defining “nonprofit 

undertakings”, or “nonprofit commercial activities”. The current European Community and German 

competition laws do not contain specific provisions for nonprofit organisations. Due to the 

nonprofits’ social function and peculiar characteristics, rules and standards, used to decide cases 

involving for-profit firms could prove to be inappropriate, or too restrictive. 

A society that seeks to encourage competition must construct an institutional framework that 

channels individual initiative in competitive directions.2 Thus, the law should prevent those 

activities that reduce welfare, and enforce those contracts and agreements that implement useful 

cooperation. Finally, it must forbid those market practices that entail “undue” or “harmful” 

cooperation, and thereby undermine society’s welfare. In markets, where nonprofits operate, 

competition law should also give nonprofits incentives to refrain from gratuitously restraining the 

market. In this way, nonprofit would engage only in forms of cooperation which can allow the 

better accomplishment, and the enhancement of their social goals and economic function.  

In many European countries, the growth of nonprofit sector has been facilitated by a constant 

cash-flow from the government, which has induced these organizations to develop an increasing 

1 See Lakdawakka, Philipson (1998), and, for e.g.  the “Communication form the Commission on Promoting the role of 
voluntary organisations and foundations in Europe” (1997), p. 4-5. 
2 See Coase (1992), p. 717-718, and Hayek (1948), p. 110-114. 
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degree of dependence on State’s funds and grants. Due to the government’s support, some nonprofit 

organizations managed to increase their operational field, becoming a strong competitive actor, 

especially on the employment market.3  

Nonprofits in Europe are mainly active in the traditional fields of welfare services, education, 

health and social services.4 Moreover, the presence is particularly strong in the field of sport and 

recreation in general, family support and kindergartens, daycare, nursing, museums, theatres and 

other cultural events. Throughout the European Community, different kinds of nonprofits are 

engaged in the training of the unemployed, in some cases acting as providers of government 

programs, but also independently following their own plans, as well as supplying services for less 

favoured people and youth.  

In all of these fields, nonprofit organizations take part in the market mechanism either on the 

supply or demand side, in competition with other market actors, being subjected to the European 

rules on competition.  

As suggested by the European Court of Justice, competition law has to maintain a level of 

flexibility which enables it to adapt its rules to different economic environments and industries, 

always taking into account the fact that “the nature and intensiveness of competition may vary to an 

extent dictated by the products or services in question and the economic structure of the relevant 

market sectors”.5  

The nature and intensity of competition law should not be regarded as a fixed and constant 

parameter, which can be used as a reference in every market situation, legal and economic context. 

This could also imply a relaxed application of competition rules, in cases where restrictions of 

competition are regarded as necessary in order to promote a particular industry or product, a more 

efficient allocation of economic resources, consumer’s needs and social goals of general interest. 

Such application of competition would be especially beneficial for those organizations which 

operate in mix-mode markets, fulfilling social goals, but also undertaking economic market 

activities. In such cases, while the clauses of an agreement or decision might be per se 

anticompetitive, they might also result in a positive socially beneficial effect.  

3 Caritas, for example, actually has more ca. 230.926 full time and part time employees only working in the health 
sector, ca. 102.106 are dealing with children care and help, ca. 4.260 in family help, ca. 87.991 in elderly care, ca. 
52787 in disable care and help, and another 17.149 are dealing with other social services. In total, Caritas employs, only 
in detailed “neue Caritas Statistic” (2012), www.caritas.de , related to 2011-2012. 
4 This is particularly true in Western Europe, where the dominance of nonprofit organizations in the provision of 
welfare services is probably due to the historical strong presence of the Catholic and Protestant Church, which were 
usually involved in the exclusive provision of education and social services. To provide some examples, in European 
context, the Netherlands have a health-dominant nonprofit sector, like the United States, where almost 45 percent of all 
nonprofits concentrates in these fields. In Germany, for example, nonprofits are active in the social service field and 
healthcare. See The John Hopkins Comparative Nonprofit Sector Project (2009), p. 21 ff. 
5 European Court of Justice, opinion in the case 26/76 Metro v. Commission (No 1) (1977) ECR 1875, (1978) 2CMLR 
1, par. 20.  
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Actual rules of competition, although drafted mainly to protect consumers against business 

firms’ anticompetitive behaviour already entail the degree of flexibility necessary to also allow their 

application to not-for-profit undertakings. This is mainly due to the fact that European competition 

law has always been conceived as a tool to achieve social and integration goals, and not only as a 

legal instrument to protect a priori the competitive process.  

With the development of a global market place, however, the activities of nonprofit 

organisations are no longer limited by national boundaries. Conversely, the process of globalization 

is gradually leading to a proliferation of nonprofits’ transnational transactions, agreements and 

endeavors. The growth of a nonprofit sector operating in a competitive global market conveys an 

increase in interest regarding cross-national comparative studies of antitrust law, which is evolving 

from a purely domestic policy to one requiring cooperation, and extraterritorial enforcement.6  

In the European context, the picture is further complicated, as competition law should pursue 

the market integration goal, the protection of individual consumers, as well as safeguard the 

tradition of Member States to protect economic freedom.  

We can see that nonprofit organizations can adopt market practices which restrain 

competition on the market. According to the case-law, in the different jurisdictions taken into 

consideration, nonprofit organizations are more likely to engage in horizontal agreements and 

cartelization practices, such as price-fixing, reduction of output and market division.  

The enforcement of competition law to nonprofit organizations has to take into consideration 

both immediate and potential effects of nonprofits’ agreements, according to the economic context 

and market circumstances in which these organizations aim to fulfil. Accordingly, we can suggest to 

assess the effects of nonprofits’ market practices using an across market balancing procedure 

between pro and anticompetitive consequences of the challenged market practice.  

The analysis shows that harmonization, if possible, should focus on developing and fostering 

adherence to common principle of process, interpretation and analysis, and not the adoption of new 

antitrust rules for nonprofit organizations. Common norms of process are able to ease the 

substantive convergence towards common rules, and enhance the likelihood of an effective 

enforcement of competition law against nonprofit market actors in an international dimension.

6 Cicoria, Cristina. Nonprofit Organizations Facing Competition, The Application of United States, European and 
German Competition lAw to Not-for-Profit Entities (2005). Die Deutsche Bibliothek, p. 69-70. 
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Abstract: This article is about specific form of property, which can be received only by the aboriginal people in 

Canada. In part 1 of the article I will analyze the development of the concept of aboriginal title in Canada. In part 2 I 

will discuss three main features of aboriginal title, which distinguish it from the ordinary property rights. Also, in this 

article I will describe rights, which can be granted by aboriginal title. 
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 Through the history of Canada, Aboriginal people always fought for conformations and 

acceptance of their Aboriginal rights. Even after The Royal Proclamation of 17631 and treaties 

between the Crown and Aboriginal groups, the acceptance of existence of Aboriginal rights was just 

formal. The situation changed only at the end of 20 century. The Courts confirmed that Aboriginal 

people have certain legal rights and the Government of Canada should respect these rights. The 

most important recognition was made in the Constitutional Act 19822, which affirmed and 

recognized the existence of Aboriginal rights. 

 Aboriginal title is the highest Aboriginal right. It gives to Aboriginal community the right to 

use and possess the land with some restrictions. The existence of such right shows that common law 

respects rights of Aboriginal people and connection between Aboriginal groups and their native 

lands. The Supreme Court of Canada tries to find balance between the interests of Aboriginal 

groups and the Crown. In Delgamuukw v. British Columbia3 the court answered what is Aboriginal 

title and the legal test, which can help to determine the existence of Aboriginal title. This decision 

was the new step in confirmation of right of Aboriginal group to use the land. 

The Supreme Court of Canada in Delgamuukw was able to create clear definition of the 

Aboriginal title. Restriction on the use of Aboriginal title are important compromise between the 

interests of the Crown and Aboriginal people. Delgamuukw confirmed the existence of Aboriginal 

title separately from the Proclamation and that right to the title arises from the pre-sovereignty 

occupation of the land by the Aboriginal group. I agree with definition and approach of the Court to 

the content of Aboriginal title, however gaps remained in establish of content of Aboriginal title. 

Historical view on Aboriginal title before the Delgamuukw 

1 The Royal Proclamation of 1763. (online: https://www.aadnc-aandc.gc.ca/eng/1370355181092/1370355203645#a6). 
2 Constitutional Act, 1982, being scheduled B to the Canada Act 1982 (UK), 1982, c 11. (Canlii). 
3 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010. (WLNext Can). 
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 The Royal Proclamation of 17634 recognized the right of Indian people to the land which is 

in their possession, protected interest of Indian people in those lands and stated that right in the land 

can be surrendered only to the Crown. The Proclamation is a formal attempt to recognize Indian 

interests in their land and protect such interests. The Proclamation have the force of law in Canada 

and it referred to in Canadian Charter of Rights and Freedoms. The role of Royal Proclamation 

evolved since 1763. It confirms the existence of Aboriginal title, but it does not create it. Aboriginal 

title exist separately from the Proclamation and arises from the pre-sovereignty occupation of the 

land by Aboriginal group. However, Proclamation plays important role, because it shows that 

Britain respected right of Aboriginal people to their land. 

 The first case, where was discuss the meaning of Proclamation was St. Catherine’s Milling 

and Lumber Company v. The Queen.5 This case affirmed that Aboriginal rights and Aboriginal title 

were being part of law of Canada. The Privy Council in this case stated that Aboriginal title is the 

burden of the Crown, even though the Crown holds underling title to the land.6 Indians have the 

right to occupy the land they possessed and may surrender it only to the Crown.7 In addition, Privy 

Council pointed that the only source of the Aboriginal title is The Royal Proclamation of 1763. This 

view was rejected by the Supreme Court of Canada in Calder v. A.G. British Columbia8. In this case 

the Aboriginal group argued that Aboriginal Title to their asserted land has not been extinguished 

by the Crown. The Court agreed that Aboriginal title existed at common law and that it continue to 

exist unless it validly extinguished by the Crown. This case confirmed that Aboriginal rights to land 

existed and they are not solely depend on treaties, legislation or executive orders.  This rights 

existed because of the use and occupation of the land by the Aboriginal people.9 The effect of this 

case is significant, because after the decision the Government of Canada, which denied the 

existence of Aboriginal title, tried to solve all land disputes with Aboriginal people. The Supreme 

Court of Canada in Guerin v. the Queen10 confirmed that Aboriginal title existed independently 

from the Proclamation. 

 This history shows the development of idea of Aboriginal title in Canada. In the early cases 

the Courts stated that Aboriginal rights and Aboriginal title are granted by the Proclamation and 

that they cannot exist without it. Then the ideas of Aboriginal rights and Aboriginal title evolved 

4 The Royal Proclamation of 1763. (online: https://www.aadnc-aandc.gc.ca/eng/1370355181092/1370355203645#a6). 
5 St. Catherine’s Milling and Lumber Company v. The Queen (1887) 14 A.C. 46 (P.C.) (online: 
http://www.bailii.org/uk/cases/UKPC/1888/1888_70.html). 
6 St. Catherine’s Milling and Lumber Company v. The Queen (1887) 14 A.C. 46 (P.C.). 
7 St. Catherine’s Milling and Lumber Company v. The Queen (1887) 14 A.C. 46 (P.C.). 
8 Calder v. A.G. British Columbia [1973] SCR 313. (Online: http://scc-csc.lexum.com/scc-csc/scc-
csc/en/item/5113/index.do). 
9 Calder v. A.G. British Columbia [1973] SCR 313. (Online: http://scc-csc.lexum.com/scc-csc/scc-
csc/en/item/5113/index.do) at para 328. 
10 Guerin v. The Queen, [1984] 2 S.C.R. 335. (Online: https://scc-csc.lexum.com/scc-csc/scc-
csc/en/item/2495/index.do). 
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and courts stated that they exist, because of the previous occupation and use the land by Aboriginal 

people. However, all this decision established the source of Aboriginal title, but they never tried to 

define and describe the Aboriginal title. In 1997 the Supreme Court of Canada released its decision 

on Delgammukw where it established the content and nature of Aboriginal title.  

Sui Generous nature of aboriginal title and content of Aboriginal Title. 

Sui Generous nature of aboriginal title 

 Aboriginal title have three “dimensions” which distinguish it from the ordinary property 

right. These “dimensions” were pointed by the Lamer J. in the Delgamuukw v. British Columbia11: 

inalienability, source and communal nature. 

 First part of the title is inalienability. This means that Aboriginal title cannot be sold, 

transferred, or surrended to anyone, other than the Crown.12 The court in Delgamuukw explained 

that the new settlers or colonies must get title on the land from the Crown and, because of this, they 

cannot get the title from the Aboriginals.13 In addition, this restriction protects unique relationship, 

which Aboriginal people have with their lands.14 Aboriginal people can surrender Aboriginal title to 

the Crown, but the Crown will own fiduciary duty to the Aboriginal people.15       

Second part of the title is its communal nature. Aboriginal title cannot be owned by individual 

person.16 This right is collective and it owned by the Aboriginal nation. The decision to surrender 

land can be made only by the Aboriginal community.17  

Third part of Aboriginal title is the source. The Court pointed in Delgamuukw that Royal 

Proclamation18 recognizes that Aboriginal title arises from the prior occupation of Canada by 

Aboriginal people.19 The prior occupation is important because, “occupation is proof of possession 

in law and, in the case of aboriginal people, it is that such occupation occurred before the asserting 

of the British sovereignty that underscores the sui generis nature of Aboriginal title”20. 

 I agree with Delgamuukw decision on three “dimensions” of Aboriginal title. I think, the 

approach that Aboriginal title cannot be transferred to anyone other than the Crown is appropriate 

one. The main goal of the title is to give opportunity to Aboriginal nation to use the land which they 

possessed before the occupation by British settlers. The transfer restriction is necessary, because it 

protects the interest of Aboriginal nation as a group. Otherwise, individual members of the group, 

which control the community, can have their interest in the transaction of the Aboriginal title to the 

11 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010. at paras 113-115. 
12 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para 113. 
13 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para 129. 
14 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para 129. 
15 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para 131. 
16 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para 115. 
17 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para 115. 
18 The Royal Proclamation of 1763. 
19 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para 114. 
20 Thomas Isaac, Aboriginal title (Saskatoon, Canada: Houghton Boston Printers, 2006) at page 13. 
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private person. In addition, if the Aboriginal title will be full property right, it will not be clear who 

owns the land and how it can be divided between the Aboriginal people.   

I, also, agree, that Aboriginal title can arise only if the Aboriginal people occupied this land 

before British sovereignty over it. If it was not an essential part of the Aboriginal title, than the 

result will be, that aboriginal communities will be able to receive Aboriginal title on the land which 

they occupied after the British sovereignty. I think, that this feature protects the Crown from 

unreasonable claims from Aboriginal communities, which using the land without the authorization 

of the government. 

The content of Aboriginal Title 

 In Delgamuukw the court stated that the content of Aboriginal title can be described by two 

main statements:  “first, that aboriginal title encompasses the right to exclusive use and occupation 

of the land held pursuant to that title for a variety of purposes, which need not be aspects of those 

aboriginal practices, customs and traditions which are integral to distinctive aboriginal cultures; and 

second, that those protected uses must not be irreconcilable with the nature of the group’s 

attachment to that land”. 

 First of all this means that Aboriginal community can use land for activities which appeared 

after British sovereignty over the land. It is very important point, because otherwise the rights of 

Aboriginal will be limited to proven Aboriginal rights. I believe, that such strict restriction is not 

necessary, because Aboriginal people will not be able to use modern technologies in their aboriginal 

rights. For example, if Aboriginal will use chainsaw, the Crown can argue that Aboriginals have not 

got them 300 years ago and because of this they do not have aboriginal right to cut the forest. I 

think that with such restrictions Aboriginal title will lose its value, because central part of the title is 

the land and I believe that Aboriginal can use this land with help of modern achievements.  

 However the Judges in Delgamuukw made it clear, that the right to use land by Aboriginals 

is not limited to the customs and traditions, but it has certain frames. The use of the land must not 

be irreconcilable with the nature of the Aboriginal group’s attachment to the land.  For example, 

Aboriginal people can argue that they use particular land for fishing and hunting activities. The 

Court will give them title for this land to do this activities. This mean that Aboriginal community 

can use this land for fish and hunting purposes, but they will not be able to do such activities, which 

can have significant effect on hunting and fishing. For instance, they cannot build dam to produce 

electricity and sell it to province, because this can potentially kill all the fish and, therefore, 

Aboriginals will not be able to use their Aboriginal rights. However, they can try to build a small 

dam on river, which will not affect Aboriginal rights, and produce electricity for local communities. 

 The restrictions for using the land by Aboriginal community will be different and depend on 

the nature of Aboriginal right, which is associated with the land. For instance, if Aboriginal right to 
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use specific land limited only to religious or sacral purposes, then, in this situation Aboriginal 

community may not be able to build anything on this land or do other activities which are 

controversial to aboriginal right. Situation will be different if land was used for other activities 

(hunting or fishing), in this scenario Aboriginal community can use the land in such way that it will 

not make significant impact on their Aboriginal rights. For this reason the evidence that “led to 

prove Aboriginal title becomes crucial for determining future uses to which the land subject to 

aboriginal title will be eligible”. Therefore, “the scope of uses can be either wide or narrow”. In 

order to use the land under the Aboriginal title, in the way aboriginal title does not allow, 

Aboriginal community have to surrender this land to Crown. I think, that restriction on use of land 

is crucial to Aboriginal title, because, otherwise, Aboriginal people will use this land in the way 

opposite to the law and regulations
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