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OBIIAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTh TeMbl UccJieqoBaHus. B pabote paccmMaTpuBaroTCsl yHUKAJIbHbIC
B CBOEM HCTOPHYECKOM Pa3BUTUH M COBPEMEHHOM COCTOSIHUM MHCTHTYTBHI TOCYAapCTBA U
npasa [lloTnananu, npeacTaBisONIe HHTEPEC C TOUKH 3PEHHS] COXPAHEHUS CaMOOBITHO-
CTH, C OJHOH CTOPOHBI, M «BKJIIOYCHHOCTH» B 00IIEe TOCYIapCTBEHHO-TIPABOBOE IPO-
cTpancTBO BenukoOpuranuu — € apyroii. B xoje cTaHOBIEeHUS U pa3BUTHSI KaK CaMOCTO-
ATeNbHOTO rocyaapcTsa LlloTnanaus BoCpuHsIIA U aIaTHPOBAIA KyJIbTYPY, TPAJAULIUHU U
o0ObI9ay MpuxoauBIINX Ha ee TeppuTopuro Hapo10B. C IX B. mo XVIII B. llloTnangus pas-
BHBAJIaCh KaK He3aBUCHUMOE rocyaapcTBo. OHaAKO U Mocie BXoxaeHus B coctaB Coenu-
HeHHoro KoposeBcTBa Ha ocHoBaHuN YHuUHM 1707 r. OHA HE yTpaTWiia CBOEH MPaBOBOU U
CyleOHON CUCTEMBI.

BenukoOpuTanus Kak COOOIIECTBO MPaBOBBIX KYJIBTYP U MPABOBBIX CUCTEM, CTPO-
AIUXCSI HAa TPATUIUAX, COXPAHUBIINX CBOI CAMOOBITHOCTh M MPHU3HAIOIINX [IEHHOCTh
ApYT Ipyra, BHI3BIBACT YBaXCHHE BO BceM Mupe. «IIpaBoBYIO TpaauIuio ciexyeT MOHHU-
MaTh KaK OJIHO U3 MPOSBIICHUI MMPABOBOU KYJIBTYpHI, PE/Ioiararoiiee COXpaHeHue mpe-
E€MCTBEHHOCTH B IIpaBe, CJIeI0BaHNE B IPABOOTHOIICHUSAX OMPEIEICHHBIM, OTBEYAOIINM
HaIlMOHAJLHON U PETUTHO3HON UJIEHTUYHOCTH, 00pa3aM 1 oOpasiiam MpaBOBOrO MOBEIE-

HUSI»

, —oTtMmevaeT M.B. HembITrHA. YMEHHEM COXPaHATH HALIMOHAJIBHBIE IIPABOBBIE TPa-
UMK 00eCTieYMBaeTCsl HEMPEPEeKaeMblii aBTOPUTET TOCY/IapCTBEHHBIX U MPABOBBIX WH-
CTUTYTOB B COBPEMEHHOM OpHUTAHCKOM OOIIECTBE, YACTHIO KOTOPOTO HA CETOMHSIIHUNA
neHb sBisercs Llotnanaus.

Uccnenoatens Hotnanaun B.HO. Anpeimenko otmeuaer cinenyrouiee: «Kon-
CTpyUpysl OpUTAHCKYIO HAllMOHAIBHYIO WICHTUYHOCTH M B STOM CMBICIIE MPEOI0JIeBas
rpaHully, pa3AesBIIYIO KUTEJIEH ABYX YacTe KOPOJIEBCTBA, KaJIEAOHIbI HE YTPauyuBaIn
COOCTBEHHO HIOTIAHACKOW MACHTUYHOCTH <...> HecMoTps Ha Te mpeoOpa3oBaHusi, KOTO-
peie loTmanauu nosenock nepexuts B XVII u XIX BB., eli ygaiock COXpaHUTh CUM-
2

BOJIbI, COCTABJIIBHINC AAPO €€ WACHTUYIHOCTU» ™.

B YCJIIOBHAX I"J'IO6EU'H/133,III/II/I nu MG)I(}IYHapOJIHOI;'I HHTCTpallvui BMECTE C TEM aKTUBHO

! Hemvimuna M.B. Tpanunuu B IPaBoOBbIX KYJIbTYpax, MPaBoBbIx cucremax // XKuakosckue urenus «IIpa-
BOBBIE TPAAULIUI : MaTepUalibl MexIyHapoIHOH Hay4dHOH KoH(pepeHuHu (T. Mocksa, 29 — 30 maprta 2013
r.)/ nox pea. .. Mypomriiesa, M.B. Hembrrunoii. M. : PYJIH, 2014. C. 19.

2 Anpouyenxo B.JO. lotnanaus 8 HoBoe Bpems: B nouckax uaeHtuanocrei. CI16., 2016. C. 12.
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MPOSIBIISIFOTCS] CTPEMIICHUSI HAPOJIOB K CAMOUJIECHTU(DUKALIUY U CyBEPEHU3AIMH Ha HAIIUO-
HabHOM ocHOBe. Tak, 25 mas 2012 r. OblIa «3amylieHa» MOJUTHYECKasl KaMIaHUs 10
obecnieuenuto HezaBucumoctu [llotnananu. Hakanyne pedepenayma Benach 0KeCTOUYECH-
Hasl MOJEMHKA, B X0JI¢ KOTOPOH CTOPOHHUKH eTuHCTBA BennkoOputanuu obemanu mnap-
namenTy HloTnanauu 60bIINe MOJTHOMOYHNS, A€Ml aKIIEHT Ha SKOHOMHYECKHE MUHYCHI
HE3aBUCHUMOCTH, JOKa3bIBAsl, YTO B YCIOBUSIX CEPHEZHOM KOHKYPEHIIMH B TJI00ATBHOM KO-
Homuke [1loTiianiuy BBITOJHO OCTaBaThCs YACThIO TAKOI'O CHJIBHOTO B SKOHOMUYECKOM H
MOJIMTUYECKOM OTHOILIEHUH IOCY/1apCcTBa, kak Benukobpuranus.

Croponnuku HezaBucuMocTu loTnananu B KauecTBe 10BOJOB PUBOIUIIN OIITH-
MHU3AIUI0 HAJTOTOOOI0XKEHHS U YIyUIlIeHUE YCIOBUN COLIMAIBHOTO 00eCTIeueHHs Hacee-
Husd. [Ipu 5TOM OHUM yTBEpK1aiu, UTO IPU CHUKEHUHU HAJIOTOBOW HAarpy3KH U MOBBIIICHUN
COLIMANIBHBIX 0053aTENBCTB TOCYIapCTBA IKOHOMHUKA HOBOM CTpaHbl HA OCHOBE CPEJICTB OT
POk JOOBIBAEMBIX HEPTH U Ta3a HAYHET Pa3BUBATHCS OBICTPHIMHU TeMIlamMH. 18 ceH-
Ta0pst 2014 r. cocrosuics pedepeHnym, BpI3BaBIINi B MUpe Beiieck uHTepeca k LlloTnan-
JIUU: €€ UCTOPHUH, KYyJIbType, TPAAUILIMAIM, TOCYIapCTBEHHOMY M MIPAaBOBOMY pa3BUTHIO. B
xoJie pedepeHayma rpaxkianaM, NocTossHHO npoxkuBatomuM B LlloTnananu, Heo6xoauMo
ObL10 caenaTh BeIOOp: «JlomkHa nu HloTnanaus cratk He3aBUCUMOM cTpaHoii?». [lpu BbI-
COKOIi aKTUBHOCTH y4acTHs HacesleHus B pedepenayme (siBka coctaBuia 85 %) 1o uroram
ronocoBanug 55,3 % xureneii llloTnananu BeICKa3aauch 3a TO, YTOOBI OCTAaTHLCS B COCTaBE
Benukobpuranuu.

B pesynbrare cocrosiBiierocst B BenukoOpuranuu 23 utons 2016 r. pedbepenayma
0 BBIXOJIE CTpaHbl U3 cocTaBa EBporeiickoro corsa 62 % moTaaHaUeB MPOroI0COBANIN 3a
npeObIBaHNE B 3TOM COOOINECTBE TOCYAAPCTB, TEM CAMbIM BHOBb MOKAa3aB, YTO TMO3HUITUS
MIOTJIAHJICKOTO HACEJIEHUS MO JAaHHOMY BOMPOCY 3HAUYUTEIBHO OTJIMYAETCS OT B3TJISI0B
ocTanbHOI yactu BennkoOpuranumu.

[IpaBo loTnananu olleHUBAETCs HEOAHO3HAYHO: TO BKJIFOYAETCS B AHTJIOCAKCOH-
CKYIO MPaBOBYIO CeMblo, yunuThiBasi, uTo [lloTnanaus — 3to yacte Coenunennoro Kopo-
JIEBCTBA, TO CUMTAETCS IIPABOBOM CUCTEMOM CMEIIAHHOTO TUIIA, HA KOTOPYIO OKa3aJio BIIU-
STHUE ¥ KOHTHHEHTAJIbHOE MpaBo. Y TOJNBKO TITyOOKOE MOrpyKEHHE B UCTOPUIO CTAaHOBJIE-
HUs U pa3BuTud npasa [lloTinannuu Bo B3aUMOCBSI3U C PA3BUTHUEM €€ IOCY/IapCTBEHHBIX

HHCTUTYTOB IIO3BOJIACT PCIINUTE OTOT CIIOXKHBIN BOIIPOC.



He crout 3a0b1BaTh U 0 TOMHUHAHTE UCTOPUKO-TIPABOBBIX UccienoBaHui. N3yye-
HUE OMbITa TOCYJaPCTBEHHOIO U MPABOBOTO PAa3BUTHUS IPYTUX CTPAH M HACEISIIOLIUX UX
HapOJI0B C YYETOM OCOOEHHOCTEH UX KYJIbTYPhI U TPAJAULIUNA — 3TO BEPHBIN cr1oco0 peliie-
HUSI MHOTHX COOCTBEHHBIX MpobiieM. CBoeoOpaszne rocyIapCcTBEHHBIX U MPaBOBBIX CH-
CTEM, CIJIO)KMBIIMXCS MUCTOPUYECKU IO BIUSHUEM MHOTHUX (DAKTOPOB U BBIPAKEHHBIX B
TpaJAuLUsIX, 00bIYasIX, CUCTEME CrelU(PUUIeCKNX UCTOYHUKOB MpaBa, MPaBOBBIX HHCTUTY-
Tax, IPaBOBOM MEHTAJIUTETE, CO3JAET OCHOBY ISl B3AMMHOI'O 0OOTrallleHHs B MPAaBOBOM
Pa3BUTHUU CTpaH U HAPOJIOB.

Crenenb HayuyHo# pa3paboranHocTu TeMbl. Haunnas ¢ XVIII B. u 1o H./Bp.
n3ydyenrneM llloTtnanauum 3aHuManuck Takue aBTopsl, kak E.P. JlamkoBa, M.A. bekeTosa,
I'.1. 3Bepena, ['.10. Marakos, A.A. Ilerpochksin, B.B. llltokmap u M.IO. bpannr. Koncra-
TUPYSI TO OOCTOSTEIHCTBO, YTO KOJMYECTBO HccienoBanuii o HloTmanaum pocCuiickux aB-
TOPOB YBEITUYHMBAETCSI, HEOOXOIUMO TIOTYEPKHYTh, YTO OHU B OOJIBIIIEH CTETIEHH COJEPKAT
HCTOPUYECKUE CBEACHMSI, HEXKEN MHPOPMAIIMIO O TOCYIapCTBEHHOM U MPaBOBOil cucTe-
Max.

W3 uccnenoBaHuii, MPOBEIECHHBIX POCCUICKUMH aBTOpPaMHU B IOCJIEAHEE BpeMs,
uHTepec npeacTanisitoT padotsl B.FO. Anpeimenko, U.U. Jlonckosoit, H.B. Epemunoii,
J.I'. ®enocoBa, M.1. MukemuHa.

Tak, MpoXYKTUBHBIMU IIpeAcTaBiIsOTCs uien B.JO. ANphIeHKo 0 NIOTIaHICKON
UIEHTUYHOCTH. ABTOpP OTMEUAET, «Y4TO B PE3YyJbTAaTE AHIIO-UIOTIAHACKOW MHTETpaluu
OBLIT HAYaT MpoIecc “coOMpaHus’” MOTIAHCKUX UICHTUYHOCTEN, COITUATBHBIX, HHCTUTY-
LMOHAJIBHBIX, PETUTHO3HBIX, KYIbTYPHBIX U APYTHX, CKJIAbIBABIIMXCS B OJIHY — HalHO-
HAIIBHYIO HJICHTHIHOCTE» . M/Ien HaMOHaIbHOM MAEHTUYHOCTH MO3BOJISIOT BHICTPOUTH B
HOBOM paKypce INEpPHOIN3aLHIIO IBOJIOLMH IIpaBa U rocyaapcrsa B [llotmanauu B pamkax
JUCCEPTAMOHHOTO UCCIIEAOBaHUS.

OtnenbHO cineayeT BbIACIUTh UCCIEI0BAHNS MPAaBOBOro Xapakrepa. Tak, B pam-
Kax paccMaTpUBaeMON TeMbI IIPEACTABIAIOT uHTepec pabotel T.B. Anaposoii*, rue npu
XapaKTepucTuke cyneOHoil cuctembl BenmkoObpuranuu nojipoOHo onucanbl cysl [lot-

5

nanauu. M.YO. bornanoBckas® ananusupyet npaso lloTiianauu B KOHTEKCTE CMEIIaHHBIX

3 Anpvuyenko B.FO. Ilotnanaus B HoBoe Bpemsi: B mouckax unentnanocreit. CI16., 2016. C. 21.
* Anaposa T. B. Cynpl u cynebuslii npouece BenmmkoOpuranun. Anrmms, Vomec, [lomnanmms. M., 1996,
® CMm.: bozoanosckas M. FO. 3axoH B aHImiickoM rpase. M., 1987.
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npaBoBBIX cucteM. [IpeacraBiser nHTEpEC UCCae0BaHne 00 0COOEHHOCTSX CyAeOHOI CH-

® a taxxke quccepranus M.B. Moppuc’ o

crembl lotnanaun, nposenennoe M.B. SpoBoit
CTaTyce JUYHOCTH B IMIOTJIAHACKOM IIPABE.

[Ipn paccMOTpeHUMM MHCTUTYTOB rocyiaapctBa U mnpasa B llloTnanauu Henb3s
oboiTuck 6e3 uzydenus padbot no BenukoOpuranuu B.A. Tomcunosa u A.K. Pomanosa.

Jlutepatypa, nmoapoOHO omuchIBarolas npaBoByio cuctemy llloTnanauu, B oc-
HOBHOM MPEJICTABIICHA HA AHTJIMICKOM fA3bIKe. B HEN OTpaKeHbI B3IJISAIbI KaK IIOTIAH/I-
CKHX, TaK M aHTJIMACKUX aBTOPOB, MPUHAJJIEKAIINX K PA3HBIM HAIlIPABICHUSM HOJIUTUKO-
npaBoBoil MbiciH. Tak, B camoil llloTnanany M3ydyeHneM ee UCTOPUM 3aHUMAIOTCA pas-
JIUYHBIC IIKOJIBI, CPOPMHUPOBABIINECS IPU YHUBEPCUTETAX.

K ancny paboT, paccMaTpuBarOImuX 3aKOHOMEPHOCTh pa3BUTHs Bennkobputanuu
B €CTECTBEHHOM MPUCOCIUHECHUH K HEM OIM3IekKaNINX KeTbTCKUX HApPOJIOB, B TOM YHUCIIE
u llotnanauu, otHocsTes Tpyasl JIk. TpeBenbsana, [x. CkapucOpuka u Y. depriocoHa.
OTH aBTOPHI olieHMBau noynoxenue [loTmanaum B coroze ¢ AHIIMEn Kak MOJHOCTBIO 3a-
BHCHUMO€ B 9KOHOMUYECKOM U MOJIUTUYECKOM IJIaHE.

CymiecTByeT ¥ MPOTUBOIIOI0KHAS KOHIIETIHS, COTJIacCHO KOTOpoil pois [loTnan-
MU TPAKTYyeTCs Kak oco0asi pojib CEBEPHOTO cocefa AHIIINHU, OKa3aBIIEro BIUSHUE HA
HBOJIIOIMIO aHTJIMHACKHUX COIMANIbHBIX MHCTUTYTOB U 00ECIIEUMBIIETO UX JajbHEHIIIee mo-
CTyHaTeJIbHOE pa3BUTHE.

Benneck HarmonansHoro aeuxkenus B lllotmannuu B 60—70-¢ rr. XX B. cTUMynH-
poBai yriayOJieHHOE M3yYeHUE MIOTIaHACKOW MCTOPUU U UCTOYHUKOBEACHHS, B PE3ysib-
TaTe 4Yer0 MHOTHUE CIELUATUCTHI 10 UCTOPUHU 3TOW CTPAHBI 3aHSIN HALMOHATUCTUYECKYIO
mwiargopmy, nporuBonoctasisis lortmannuio Anrmuu. Ha mepBoe MecTo B M3y4YeHUU
MOTJIAHACKOW UCTOPUM BO BTOPOM MOJOBUHE XX B. BBIXOJAT MIOTIAHACKUE UCTOPUKH —
MpEeACTaBUTENIN YHUBEPCUTETCKUX MIKOJI. COBEpPIICHCTBOBAHKE B JIAHHBIN MEPHUO]] U3yUe-
Hus ¥ npenogaBanus uctopun [llotnanauu B yausepcuterax ['nasro, OnunOypra, Adep-
nuHa, CeHT-DHJIpIoca U JPYrux ropojoB, U3/IaHUE UCTOPUUECKUX MCTOUYHHMKOB, MpOMa-
rasja 3Ha4uMOCTH UCTOPUYECKUX 3HAHUHN CPeJCTBAMU MAacCOBOM MHGOPMAITUU JTau UM-
MyJIbC MCCIEOBaHMUAM B o0nacTu MeaueBucTuku. B 60-e roapt XX B. B psijie yHUBEPCH-

tetoB (DaunoOypr, I'nasro, CenT-OHApIoc) chOpMUPOBATUCH KPYITHBIE HAYYHBIE IICHTPHI

® Cwm.: Aposas M.B. Tapruxynspusm cyae6noii cucremsl Llotnanmun / Becthuk MIIT'Y. Cepus: FOpu-
nmaeckne Haykd. 2014. T. 1. Ne 13.
" Cwm.: Moppuc M.B. Craryc nuunoctu B npase LlloTnanmuu : quc. ... Kan. opui. Hayk. M., 2013,
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LIOTJIAHJCKOW MEIUEBUCTUKH. B 3TOT nmepuo Ha4aiucs NOCTENEHHBIN IIEpECMOTpP Tpagu-
IIMOHHOM YHUTAPHUCTCKOM KOHIENIINU 00pa3oBaHus BennkoOpuTaHuu.

B Ilotmananu “3yvaromux rocyJapcTBO U MPAaBO aBTOPOB MPUHATO MOAPA3JIE-
JATh Ha ABC I'PYIIILL: IIPU3HAHHBIX HHCTUTYIIHOHAJIBHBIX nucarejieil 1 OOBIYHBIX AdBTOPOB.
[lepBbie pecTaBIEHBI PSIIOM ABTOPUTETHBIX UCCIIEN0BATENEH, YbH TPYbl OBUIHN ONpe/e-
JIeHBI B KauecTBe (OpMaTbHBIX UCTOYHUKOB mpaBa B lllortnanauu, HaumHas ¢ XIX B. K
uuM otHocsaTcs: Sir Thomas Craig of Riccarton «Jus feudale» (1603) ed. by R. Burnet.
(Edinburgh, 1655); Sir James Dalrymple, Viscount of Stair «Institutions of the law of Scot-
land» (1681) (Edinburgh, 1681); Andrew MacDouall «An Institute of the Law of Scotland»
(Edinburgh, 1751); John Erskine of Carnock «An Institute of the Law of Scotlandy» (1773)
Edinburgh (1773); George Joseph Bell «Commentaries of the Law of Scotland and on the
Principles of Mercantile Jurisprudence» (1804) (Edinburgh, 1870), «Principles of the Law
of Scotland» (1829) (Edinburgh,1889); George Mackenzie «Institutions of the Law of
Scotland» (1684) (Edinburgh, 1684), «Laws and Customs of Scotland in Matters Crimi-
nal» (1678) (Edinburgh,1678); Henry Home, Lord Kames «Principles of Equity» (1760)
(Edinburgh, 1760)2.

K aBTOpaM, HC BXOJAIINUM B KaTCrOpHUIO HHCTUTYIIUOHAJIBHBIX anaTeneﬁ, HO YbH
IIPOU3BCACHHA OT 3TOI'O HC CTAHOBATCSA MCHCC HH(bOpMaTI/IBHBIMI/I 1 3HAYUMBbBIMHU, MOKHO
orHectu: D.M. Walker «Equity in Scots Lawy; Raid, Zimmerman «A History of Private
Law in Scotland, Introduction and property»; N. Oliver «A history of Scotlandy; Hector
MacQueen «Studying Scots Law»; A. Woolf «From Pictland to Alba: Scotland, 789-
1070»; N. Busby, B. Clark, R. Mays , R. Paisley, P. Spink «Scots Law a Student Guidey;
G.W.S. Barrow «The Kingdom of the Scots».

HccnenoBanne MHCTUTYTOB TOCYAApCTBa U MpaBa 3apyOeKHBIX CTpaH HE Mpe-
CTaBJISIETCSI BO3MOXHBIM 0€3 TPUBIICYEHUS] CTABIIUX FOPUIAYECKON KIACCUKOW pPaboT
P. Nasuna, P. Jlexe, XK. Kapbonse, K. [[Batirepra, X. Ketca u npyrux nmpeacraButencit
IOpPII[H‘-ICCKOﬁ KOMITapaTUBHUCTUKMU.

B IOpI/I)II/ILIeCKOI‘/JI KOMITAPATUBUCTHUKEC MPUHATO CUUTATh, YTO CYHICCTBYIOT TaKHC

IIPAaBOBBIE CUCTEMBI, KOTOPBIE TPYIHO OTHECTH CO BCEU ONPEAEICHHOCTBIO K TOW WJIX HHOU

8 ,Z[JISI YHUCTOThBI UCCIICAOBAHUA YKa3aH I'0J] HAIIMCAHWA NMPOU3BCACHNA WHCTUTYHMOHAJIIBHBIX HHC&TeHeﬁ, a
TaKXE MECTO U I'0J] U3IaHWA IPOU3BCIACHUA.



MPaBOBOM CEMbE, TAK KAK OHU MHOT'O€ 3aMMCTBOBAJIN y APYTUX. B dncie cMemanHbIxX mpa-
BOBBIX cucTeM Ha3bIBalOT U llloTnanauto. O mOTIaHICKOM MpaBe KaK CMEIIaHHOW ITPaBo-
BOM CHCTEME, CYIIECTBEHHO OTIMYAIOIICICS OT aHIJIMKHCKOTO ITPaBa, MUIIET IOTIaHACKUI
aBTOp O. Pun.

B ucropuko-npaBoBoil HayKe /10 HACTOSIIETO BPEMEHH HE ObLIO MCCIEI0BaHUS,
MOCBAIIIEHHOTO 3BOJIIOIMKM UHCTUTYTOB rocyaapctsa u npasa B llloTnanauu, npencras-
JIEHHOTO B PYCJI€ COLMOKYJIBTYPHOTO IMOJIX0/1a, OTPEAEISIONIETO COBPEMEHHBIE IIPEACTAB-
JIEHUS O TIpaBe U TOCYIapCTBe.

TeopeTnuecKky0 0CHOBY MCCJIEAOBAHMS COCTABWIN TPY/IbI CIICIIMAIUCTOB B 00-
JIACTU TEOPHUH U UCTOPUH IIpaBa U rOCy1apCTBa, CPABHUTEIHHOTO TTPABOBEICHUSI, MEXKTY-
HaponHoro mpaBa: A.X. Abammmaze, C.C. AnexceeBa, M.U. baiitura, B.B. be3z6axa,
T.A. BacunbeBo#i, B.I'. I'padbckoro,  M.B. 3axaposoii, H.A. KpameHuHHUKOBOIA,
B.I1. ManaxoBa, H.1. Mary3ogBa, JI.A. Mopo3sosa, I'.'I. MypomueBa, M.B. HembITHHOM,
B.C. Hepcecsinia, A.X. Cammoa, B.H. CadonoBa, K.E.Curamosa, B.H.Cunrokona,
B.A. TomcunoBa, B.B. Uupkuna, M.IO. ITaxanosa u ap.

O0BbeKTOM JHUCCEPTAIMOHHOTO HMCCIIEOBAHUS SIBJISIOTCS MIOTIAHJICKOE O0OIie-
CTBO, TOCY/IAPCTBO U MPABO B UX HBOIIOIMOHHOM Pa3BUTHH.

IIpeaMeToM nHCCEPTALIMOHHOTO HUCCIIEIOBAHUS BBICTYIAIOT MMEBIIHWE MECTO B
[loTnanauu Kak HE3aBUCUMOM TOCYJIapCTBE, TaK U B cocTaBe BenmnkoOpuTaHuu, HHCTH-
TYTBI TOCYJIapCTBA U MpaBa B MX CTAHOBJICHUH U PA3BUTHUHU.

XpoHoJioru4yecKne PaAaMKH HCCJIeJ0BAHUS OXBATHIBAIOT Nepro ¢ V B. 1O H./BP.
Hwxnsis rpanuna vccneioBaHust OTXOIUT K V B., KOT/Ia MPEANONIOKUTETHLHO TOSBUITUCH TIEp-
BbIC YIIOMUHAHUS O MPABOBBIX 00BIYAsIX MJIEMEH, HACENSBIINX TEPPUTOPHIO, CTABIIYIO CO-
BpemeHHoi [lloTnannuei. BepxHss rpaHuiia npoctTupaercst 10 H./Bp., OXBaThIBasi COObI-
Tus, cBa3aHHble ¢ pedepernymom 2014 r. o nezaBucumoctu lllotnanauu u pedepenay-
MoMm 2016 1. 0 HaxoxeHuu BenukoOpurtanuu B cocraBe EBponeiickoro corosa.

Hean 1 3a1a4n UccIeJ0BAHUSA

Hean nccnegoBaHusi COCTOUT B U3YUYEHHUH 3BOJIIOIIMHU T'OCYIAPCTBEHHBIX U MPABO-
BBIX UHCTUTYTOB IIloTIaHAMM Kak CaMOCTOSITEILHOTO TOCY/IapCTBa, Tak U B cocTaBe Be-
JTUKOOPHUTAHUHU.

3agaum UCCIaeI0BAHUA:



— Ha OCHOBE aHaJIn3a U 00O0OIIEHUSI UCTOPUUECKUX (AKTOB, COAEP>KaHUs UCTOY-
HUKOB IIPaBa, HAYYHOM JIUTEPATyPhl BHISIBUTHh TEHICHIIUU Pa3BUTHS HHCTUTYTOB TOCYyAap-
cTBa 1 paBa B llloTnananu u 1aTh UX NEPUOIN3ALUIO;

— OTCJIEIUTh cTaHOBJIeHUE U pa3BuTHe LlloTnannuu kak HE3aBUCUMOTO TOCyIap-
CTBa, TaK M B cocTaBe BenmukoOpuranuu;

— paccMOTpeTh BONIOLKIO cyAeOHOo# cucTembl LlloTnanamm kak caMocTOsITeNb-
HOT'0 FOCYJIapCTBa, a TAKKE €€ MECTO U POJIb B CyJeOHOM cucteme BennkoOputanuuy;

— HCCNe0BaTh CUCTEMY UCTOUHUKOB TipaBa [llotnanauu, ee hopmupoBanue, oco-
OCHHOCTH Pa3BUTHUS U COBPEMEHHOE COCTOSIHHE;

— OTCIIEAUTH OCOOCHHOCTH Pa3BUTHS TPATUINI WHCTUTYTOB IIOTIAHICKOTO TIpaBa
(Ha mpumepe npaBa COOCTBEHHOCTH, CEMEHHOT0 TIpaBa, yroJOBHOTO TIPpaBa M MpoIiecca);

— BBISIBUTH XapaKTEpHBIE YEPThbI, 00YCIOBUBLINE CAMOOBITHOCTh MPAaBOBOM CH-
cremsl HloTnananu, ornuyaromnue ee oT rpasa BenukoOputanuu, a Takke OT Ipyrux mpa-
BOBBIX cHCTEM EBpOIIBI.

MeT0/10710rH4eCcKyI0 OCHOBY HCCJIEIOBAHHMA COCTABJISET COBOKYITHOCTH OOIIIE-
HAyYHBIX U YaCTHOHAYYHBIX MOJXO0JI0B U METOJIOB UCCIICIOBAHUSI.

ABTOPOM OBbLT UCNIOJIB30BAH OuaneKmu4eckKutl n00xXo0, KOTOPbIN MO3BOJIWI UCCIe-
JI0BaTh SIBJICHUS FOCYIapCTBEHHOM U MPABOBOM PEaNbHOCTH B UX B3aUMOCBSI3U M B3aMO-
oOycnoBiaeHHOCTU. COyuoKy1bmypHslil N0OOX00 TI03BOJIUI PACCMOTPETH CTAHOBJIEHUE, UC-
TOPUYECKYIO MTPEEMCTBEHHOCTh MHCTUTYTOB T'OCYJapCcTBa M MpaBa, B3aUMONPOHUKHOBE-
HUE MPABOBEIX KYJIbTYyp B paBoBoi cucteme LlloTnananm, mpaBossie Tpaaunuu [llotnan-
IIMH, €€ KyJIbTYPHYIO WICHTUYHOCTh. ['ocyaapcTBo u mpaso llornanauu paccmarpuBa-
JIOCh B pycCIe cucmemno2o nooxooa. Ocoboe BHUMaHHE B CUCTEME IOCYAapCTBEHHBIX Op-
TaHOB aBTOP YU CyIeOHON crcTeMe, KOTOpasi, Urpasi 3HAYUMYIO POJIb B FOPUINICCKOM
KU3HU 00111ecTBa (0COOEHHO B CEMbE 00IIEro npasa), JaeT BO3MOKHOCTh CHOPMUPOBATH
MIPECTAaBIICHUS O CUCTEME UCTOYHHUKOB Tpasa B [lloTmanum.

Bbbutn rcnonb30Banbl: hopmanvro-1o0cuteckue Memoovl, TaKue KaK anaius u CUH-
me3, UHOYKYUs U 0edyKyus N Ap.; 0puouKo-ooemamudeckue memoosl, o3BOJISIONINE pa-
00TaTh ¢ HOPMAaTUBHBIMU MPABOBBIMH AKTaMHM, CyJCOHBIMH NpEIEeICHTaMH, TPaBOBBIMU
WHCTHTYTaMH U HOPMaMH TIPaBa.

MeTom0IorHYeCKUM SIPOM UCCIICA0BaHUS IBUIACh COBOKYITHOCTh METOJIOB CpPaB-

HUTEIBbHO-TIPABOBBIX UCCIEAOBAHUMN: OUAXPOHHO20 MemoOd, TIO3BOJISIONIErO0 CPABHUBATH



(1)aKTBI H ABJICHUSA FOCYI[apCTBeHHO-HpaBOBOfI JKN3HU, CyHICCTBOBABIINUC B PA3HBIC UCTO-
PHUYCCKUC IICPHUOJAbL, U CUHRXPOHHO2O Memoda, JAaroIIero BO3MOXHOCTB COITIOCTaBJIATH SAB-
JICHUs IIPABOBOU PEaIbHOCTH.

HcTouHukoBequeckas 6a3a uccjae10BaHusl. ABTOPOM HCTIOJIb30BaH OOITHPHBIN
KpyT UICTOYHHUKOB, KaK OHy6J'II/IKOBaHHBIX, TaK U HAaXOo4AIIUXCs B q)OHHaX APXUBHBIX Xpa-
HUWJINIII. breina IIpOBCACHA OobIIas pa60Ta C apXuBaMu HIOTJ'IaH,Z[I/II/I BO BpPCMA CTAXKHPO-
BOK B DIMHOYpPrCKOM YHHUBEpPCUTETE, B (POHJaX OUOIMOTEKH KOTOPOIO B OTKPBITOM J10-
CTyne HaxoAuTcs auTeparypa HauuHas ¢ XVII B., a Takke MHOTOUYHCIEHHBIE COOPHUKH
IMpeucaACcHTOB, CI'PYIIIMPOBAHHBIC I10 I'OAaM U «BCTBAM) IIpaBa.

HcrounnkoBenueckas 06a3a MCCIENOBAHUS MPEICTABICHA IMSATHIO TPYIIIAMH HC-
TOYHUKOB: 1) HOpMAaTUBHBIC MPABOBBIC aKTHI; 2) CyAcOHBIC MPEIEACHTHI; 3) MaTepHaIbI
opUIIMATBEHOTO JIETONPOU3BOJICTBA; 4) MEPUOANUECCKUE U3JaHUs;, 5) THEBHUKA U BOCIIO-
MUHaHWUA.

Hepeaﬂ cpynna HCTOYHUKOB, UCITIOJIBb3YCMbIX aBTOPOM IIPU MMPOBCACHHUU UCCIICOO-
BaHUs, — HOPMATUBHBIC IIPABOBBLIC AKThBI BGJ'II/IK06pI/ITaHI/II/I u H_[OTJIaH,I[I/II/I. 3HAYNTEIbHBIN
00BbEM PTHX HCTOUHMKOB NpejicTaBiieH B HanmonansHoM apxuse Benukoopuranun®. ITap-
JJaMCHT ]_HOTJ'IaH,Z[I/II/I OTKPBLIT AOCTYII K HOPMATUBHBIM IMPABOBLIM dKTaM KakK J0 06’56/11/1-
HeHus ¢ Aurnueii B 1707 1., Tak u nocine, 10 H./Bp.'%. Kpome Toro, 601bI10ii MaccuB 3aKo-
HOJATEJIbCTBA HAXOAUTCS B OMOIMOTEKaX DIUHOYPrCKOro YHUBEPCUTETa, TPUHUTH KOJI-
nemxa, Mexaynapoanoro yausepcurera @uopunbl, Kopkckoro ynusepcurera. ABTOpoM
ObLIM MepeBe/IeHbl U BBEACHBI B 000POT POCCUICKON IOpUINYECKON HAYKH HOPMAaTHBHbIE
npaBoBbie akThl 10 [loTnanauu. Cpenu Hux: Prevention of Terrorism (Temporary Provi-
sions) Act 1989, Criminal Procedure (Consequential Provisions) (Scotland) Act 1995, Age
of Legal Capacity (Scotland) Act 1991, Age of Majority (Scotland) Act 1969, Children
(Scotland) Act 1995, Civil Partnership Act 2004, Conveyancing (Scotland) Act 1874,
Criminal Procedure (Scotland) Act 1995, Divorce (Scotland) Act 1976, Family Law (Scot-
land) Act 1985, Human Fertilisation and Embryology Act 1990, Marriage (Scotland) Act
1977, Marriage Act 1949, Mental Health Act 1983, Jury Trials (Scotland) Act 1815, The
Abolition of Feudal Tenure etc. (Scotland) Act 2000, Land Reform (Scotland) Act 2003,
Tenements (Scotland) Act 2004.

*Odurnmanbhbiii caitt HarronansHoro apxuBa BennkoOpuTanuu npy moaepkke npaBuTebeTBa BennkoOpu-
tanuu The National Archives // URL: http://www.legislation.gov.uk
19 3anen mwotnanackoro mapnamenta / URL: http://www.rps.ac.uk
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Bmopyto epynny ACTOYHUKOB COCTABIISIOT CyA€OHBIC TIPEIICICHTHI, KOTOPBIE, TaK
7K€ KaK 1 HOPMATHUBHBIC IIPABOBLIC AKThI, IIPCACTABJICHLI B (1)0H,Z[aX BCAYIIUX MIOTIAHACKHUX
u OpuTaHCcKuxX OMOINOTEK, a Takke B HanmonanesHOM apxuBe BenukoOpuranuu u ponHgax
napiamenTa [lotnanauu. JluccepranToM ObUTH MIEpEeBEACHBI HA PYCCKHM S3BIK Cy/1eOHbIE
pemenus, a umenHo: Brennan v HM Advocate (1977) JC 38; Burmah Oil Co (Burma Trad-
ing) Ltd v Lord Advocate (1965) AC 75; Cadder v HM Advocate (2010) UKSC 43; Cheney
v Conn (1968) 1 WLR 242; Cronin v Sutherland (1899) 2F 217; Fox v HMA (1998) JC
94; H.M. Advocate v. McQuade (1951) JC 143; Hartley v HM Advocate (1979) SLT 26;
Jamieson v HM Advocate (1994) JC 88; SLT 537; McCudden v. H.M. Advocate (1952)
JC 86; McGonigal v Pichard (1964) SLT 526; Moorov v HM Advocate (1930) JC 68; Mor-
ton v HM Advocate (1938) JC 50; Smith v Lees (1997) SCCR 139; Starrs v Ruxton (2000) JC
208; Vauxhall Estates v Liverpool Corporation (1932) 1 KB 733.

Tpemwvsi epynna WCTOYHUKOB — ATO MaTE€pHUANIbl OPHUITHATBLHOTO JCIOMPOU3BO/I-
CTBa, IPEACTABJISAIONINE COOOM MPOTOKOJIBI 3aCEIaHM MapiJaMeHTa U 0HUIIUATIbHbBIC 3asIB-
JICHUA U KOMMCHTApHUHU NOJDKHOCTHBIX JIMI, KOTOPBIC HAXOAATCSA B OTKPBITOM JOCTYIIC B
napJaMeHTe, IEPEeIar0TCs Ha XpaHEeHHe B BeAyIIHe OUOINOTEKH U IyOTMKYIOTCS Ha OH-
TUaJIbHOM cauTe napjiaMcHTa U_[OTJIaHI[I/II/I. beun ncmone30BaHbI JAcJIa HAMUOHAJIBHBIX CYy-
nos [Hlornananu u BenukoOpuranuu, nena EBponeiickoro coro3a, OT4eThl MPaBOBBIX KO-
MUCCHI U UHBIE MaTepUaIIbl, IPEAOCTABICHHBIC 0J1arOTBOPUTEIHHBIM pecypcoM «bputan-
ckuii ¥ Vipnanackuii mpaBoBoii MHGOPMALMOHHBIA HHCTUTYT» L,

Yemeepmyro epynny AICTOYHUKOB COCTABIISIIOT NEPUOANYECKUE U3AAHUS: AaHT TN~
CKHUC U IIOTIAHACKHC I'a3€Thbl, MHTCPHCT-U3JaHNU, DJICKTPOHHBIC ICPUOAUICCKHUC U3 AaHNA
Benukoopuranuu u lllotnanauu. CBenenus u3 o0JIacTH IOPUCTIPYAEHIIUN, HCTOPHH, Ka-
caroIuecs CTPYKTYphl, (PYHKITMOHUPOBAHUS TOCYIapCTBEHHBIX OPraHOB, MOKHO HAWTH HA
MH(OPMAIIMOHHBIX pecypcax MPaBUTEIBCTBEHHBIX U CYJeOHBIX OpraHoB BennkoOputanuu
u Ilotnanmun?, Taxke Bce OONBIIYIO HOMYISPHOCTE CPEAU MCCIIEN0BaTeNEH paBa HaOu-

ParoT pecypchl KOpIOpayy pUcToB Bemikoopuranuu u Lllotnanaun'®,

11 SnexTpOHHBIN 01aroTBOPUTEINBHBIN pecypc «bpuTtanckuii u Mpnanackuii npaBoBoi HH(POPMaIMOHHBIH
urctuty™ // URL:http://www.bailii.org.

20¢puumansepii caiiT mormanackoro mapiamenta The Scottish Parliament // URL:http://www.scot-
tish.parliament.uk; Caiit cyneonoii cucrems Lornanmum // URL:http://www.scotcourts.gov.uk.

13 JOpupnueckoe coobmectso HeinonLine mpeaaraer 10cTyn K CBOEH 211eKTPOHHOM OUOIHOTEKE, CONEp-
Karel peaxue mpousseaeHus HaunHas ¢ XIV B. / URL:http://home.heinonline.org.
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Ilamyro Tpynny MCTOYHUKOB MPEJICTABISAIOT JHEBHUKM M BOCIIOMUHAHUS 0OIIe-
CTBEHHBIX U IOCYJJapCTBEHHBIX JAEATENEH, FOPUCTOB Ha PA3IMUHBIX dTanax ucrtopuu HloT-
JaHAWM, JAIOUIMe ONMMCAaHUs HACTPOEHUM, HPAaBOB U 0OBIYAEB MIOTIAH/ICKOTO OOIECTBA,
HOCJE/ICTBUS IPUHTHS aKTOB NapiamenTa kak [llotnanauu, Tak u Bennkobputanuu, Bbl-
HECEHUs CyJeOHbIX PEeIIEeHUH U T.1I.

[ToMuMO KCIIONB30BaHUS NPU HANMCAHUU JUCCEPTALMU IIUPOKOTO Kpyra Hayd-
HOM JIUTEpaTyphl Ha S3bIKE OPUTHMHAJIa aBTOPOM BIIEpBbIE€ ObUIN NIEPEBE/ICHBI U BBECHBI B
000poT poccuiickoil puanueckoit Hayku oTHocsuecs K [llotnanauu 15 HopMaTUBHBIX
MIPABOBBIX aKTOB U 16 CyeOHBIX pelIeHni, CTaBIIUX MPeLleIeHTaAMU.

Hayuynasi HOBM3Ha JHcCepTAallMOHHOIO HccjeqoBaHusi. B pabore Ha ocHOBe
OpPUT'MHAJIBHBIX, B TOM YHCJIE BIIEPBBIE MIEPEBEICHHBIX HA PYCCKHUM A3BIK aBTOPOM, UCTOY-
HUKOB, IIPEICTABIIEHA SBOJIIOLUSA FOCYAAPCTBEHHBIX U MPaBOBbIX MHCTUTYTOB B IlloTnan-
JIUY HA BCEM IPOTSDKEHUHU €€ MCTOPUYECKOTO Pa3BUTHUS KaK CAMOCTOSITENIBHOTO roCy1ap-
CTBa, TaK U B cocTaBe BenukoOputanuu. DBOMIONMS TOCYIaPCTBEHHBIX U MPABOBBIX HH-
CTUTYTOB, NMeBIIMX MecTo B [IloTiianinn, paccMOTpeHa aBTOPOM B paMKax COLMOKYJIb-
TYpHOTO TMOJX0/1a B KOHTEKCTe HallMOHAJIbHOUM maeHTnyHocTH. Cynebnas cucrema Llot-
JIAHJUH, COXPAaHMUBLIAs ONPEACIICHHYIO CAMOCTOSTEILHOCTD U MOCIIE BXOXKICHUS €€ B CO-
ctaB BenukoOputanuu, npeacTaBieHa Kak CBA3YIOLIEe 3BEHO MEX/y IOCYAapCTBEHHBIMH
WHCTUTYTaMH{ U HHCTUTYTaMH IpaBa, IOKa3aHa poiib Cy1eOHO cucTeMbl B GOpMHUPOBAHUHU
VMCTOYHUKOB U TPAAULMI MIOTIAHCKOTO MpPaBa.

ABTOpOM 000CHOBBIBAETCS XapaKTepUCTUKa IPaBoBOi cuctemsl LloTnanauu kak
CUCTEMBl CMEILIAHHOTO THUIIA, BOOpaBIIel B ceOsl B X0/1€ UCTOPUYECKOrO Pa3BUTHUS dJie-
MEHTBHI Pa3JINYHBIX MPABOBBIX CUCTEM: 0OBbIYHOE IpaBo HacensBuX [lloTnanauto rmiemes,
paHHEe UpIaHACKOE 3aKOHOIATEIbCTBO, HOPMaHACKOE IIPABO, IPABOBBIE TIOKTPUHBI CPEJI-
HEBEKOBOM PpaHIuM, MPEUENECHTHOE IPABO AHIVIMM, PUHLMIIBI PUMCKOTO IIpaBa, JOK-
TPUHBI MTHCTUTYLIMOHAJIBHBIX IUcCaTeNeld. ApryMEHTHPOBaHbI pPa3Inyusl B MIPELEIEHTHOM
npase [lotnanauu u Anrnnu. JlokazaHo CyliecTBOBaHNE TPAJAUIIMI B UHCTUTYTaX COBpe-
MEHHOro Ipasa B [IloTiianinu Kak posiBjIeHUE €€ HallMOHAJIbHOU UIEHTUYHOCTU U CaMo-
OBITHOCTHU €€ IPABOBOM KYJIbTYPBHI.

Ha 3amuTy BbIHOCATCS CJIeAYIOLIHeE IO0JIOKeHHUS TUCCePTALNM:

1.B AUCCEPTAIIMOHHOM HCCICAOBAHUU NPCAIAracTcCs aBTOPCKasA INMEPHUOAN3AINA
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MHCTUTYTOB rocynapcrsa u npasa B lllotnananu B UX 3BOJIIOIIMOHHOM pPa3BUTUU Ha OC-
HOBE HAIIMOHAIBHON UACHTUYHOCTH MIOTIAHACKOTO O0IIECTBA, B paMKaX KOTOPOH MOKHO
BBIJICJIUTH IIECTh ITAMOB.

Ilepgoviti sman: V—IX BB., uACHTUUIUPYETCS KaK CTAHOBJIECHHE IpaBa, CYIIe-
CTBOBABUIETO elle A0 o0pa3oBanus rocyaapctsa lllotnanaus, rie OCHOBHBIM HCTOYHUKOM
ObLIM TIPaBOBBIE 0OBIYAM U MpJIaHJCKUE 3aKOHBI. [IpaBoBas KylnbTypa MOTIAHICKOTO 00-
niecTBa (popMUpOBaJIaCh Ha OCHOBE MPaBa Pa3HbIX IJIEMEH, MPULIEAIINX HA 3TU 3€MJIH,
Hanbosee MHOTOUUCIICHHBIMH U3 KOTOPBIX OBLIH TJIEeMEeHa UpJIaH/IeB, epeOpaBiinxcs Ha
ceBep bpurtanuu B koH1IE V B. M OCHOBaBIIKMX KOpoJieBcTBO [lan Puana, npuBHecmnx cBou
CBOJIbI 3aKOHOB, B YaCTHOCTH CBOJI «Senchus Mory», aHHanbel YibcTepa, mo3aHee J0mo-
HEHHBIE PABOBBIMU 00BIYAsIMU KEIIBTCKHUX, YIJIbCKHUX, aHIJIOCAKCKUX ¥ TUKTCKUX IJIEMEH.

Bmopou sman: |X—XI| BB., 03HameHoBaH oOpa3oBaHueM B 843 I. HE3aBUCHUMOIO
koposeBctBa lloTinanaus, Koraa mociae 0CBOOOXKACHHS OT BIACTH BUKHHIOB M 00beINHE-
HUS TUIEMEH, HACEISIBIIMX ATH 3€MJIM, B3OILEN HA MPECTOJI NMepBbIi kKopoub Kenner Ma-
kAnbenuH. Ha aToMm sTane npaso loTnanany HOCKIIO caMOOBITHBIN XapakTep.

Tpemuii sman: X1 —nepBas nmonopuna XIII BB., XapakTepu3yeTcss IPUBHECCHHEM
B lllotnanauto npu kopoisie [aBune | 3 Aurnuu gopm coOCTBEHHOCTH Ha 3e€MJIIO (CH-
cTeMbl (peoaTbHBIX OTHOIIECHUH HOPMaHACKOro o0pasia, yCOBEpIIEHCTBOBAHHOM aHTIIN-
ya"Hamu). B aToT ke nepuon HabmtogaeTcs 3auMcrBoBanue LlloTnanaueit s3neMeHToB aH-
[JIMHUCKOTO TpeneneHTHoro npasa. Ko Bropon yerseptu XIII B. OTHOCATCS NEpBBIE yIO-
MuHaHMA 0 napnamente [lornanaun.

Yemeepmoiii sman. BTopasd nonosuHa XIII — nawano XVIII BB., 03HaMeHOBaH
commkenuem HloTnanann ¢ KOHTUHEHTOM, Pa3BUTHEM HIOTIAHCKO-(PPAHI[y3CKHX OTHO-
IIEHUW B BOGHHOM, MOJIMTHYECKOM U MPaBOBOM 001acTsAX, ycriennem nosunuii llotnan-
JIMU B €€ TPAJUIIMOHHOM comnepHuuecTBe ¢ Anrnuei. [I[paBoBoi OCHOBOM TaKOro COTPY/I-
HUYecTBa ObUI HOpMATUBHBIN npaBoBoi akT 1295 r. «Crapeiit Coro3», neiicTBOBaBIIMIA
okozo 100 net. HloTnanackue opyucThl B TOT IEPUOJT B OCHOBHOM TOJIyJaliu 0Opa3oBaHHe
B yHHBepcuterax dpaHIuu, YTo CocoOCTBOBaANO NpoHUKHOBeHUIo B llloTnannuio nox-
TPUH U UHCTUTYTOB KOHTUHEHTAJILHOTO MpaBa.

IIamwii sman: nayano XVIII — Bropas nonosuna XX BB. Hauanom stana siiis-
etcs 3akimoueHue Axkra o0 Yauu 1707 r., B cooTBeTCTBUM ¢ KOTOpbIM [1loTnanaus Bouia

B coctaB CoenunernHoro KoponeBcTBa B kauecTBe paBHONPABHOTO ¢ AHIIIHEH CyOBeKTa.
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®axtruecku e LloTmanaus aummiack rocyjapcTBEHHON He3aBUCUMOCTH. BmecTte ¢ Tem
eil yanoch COXpaHUTh OTHOCUTEIBHO CaMOCTOSITEIbHBIE U HE3aBUCUMBbIE OT BennkoOpu-
TaHUU CYAECOHYIO U MPABOBYIO CHCTEMBI, CIIOCOOCTBYIOIME COXPAHEHUIO HAMOHAIBHON
UIEHTUYHOCTH HIOTJIAHCKOr0 00IIeCTBa.

Lllecmoii sman 0XBaTbIBAET BTOPYIO MMOJIOBUHY XX B. — H/Bp., KOI/Ia OCTPO BCTAIH
npoOeMbl He3aBUCUMOCTH U cyBepeHuszaunu Hlornanauu, 6611 Bocco3nan B 1999 r. map-
nameHT oTtnanauu, cocrosuics B okta0pe 2014 r. pedpepenaym o HezaBucumoctu Illot-
nanauy, B 2016 r. Hacenenue LlloTnanauu caenano BEIOOP B MOJIb3Y HAXOXKIEHUS B CO-
craBe EBponeiickoro coro3a, B ToO BpeMsl Kak OCTallbHasl 4acTh sxuteneil BenukoOpuranuu
IporojiocoBajna npotus. B 3ToT nepuox Bnusinue Ha npaso LlloTianauu okaseiBatoT 00-
IIEMUPOBBIE MHTETrpaIlOHHbIE TpoIlecchl, MpaBo EBpocoro3a, eBporeickue cTaHaapThl
IpaB YeJ0BEKA.

2. Ha ocHOBe aHanmm3a UCTOPUYECKHUX (DAKTOB U COOBITHI, HCTOYHUKOB U UHCTHU-
TYTOB IIpaBa B UX SBOJIIOLIMOHHOM U3MEHEHUHU U PA3BUTUU B JUCCEPTALMU JOKA3bIBAECTCS,
4T0 npaBoBas cuctema llloTnanaum sBiasieTcs cucTeMOol CMEIIaHHOT O TUIIA, COXPAaHUBIIEH
CBOIO YHHKAJIBHOCTb, CAMOOBITHOCTb, TPAJAULIUU IIOTIAHACKOTO MpaBa U OAHOBPEMEHHO
«BOOpaBIIIei B ceOs» 2JIEMEHTHI OOIIEro 1 KOHTHHEHTaIbHOTO npasa. [Ipaso B llloTnan-
UM TIPECTaBIseT cOOOM KOHTJIOMEpaT OOBIYHOTO MpaBa, CTAPUHHOTO HPIIAHJCKOTO
MpaBa, aHTJIMHCKOrO MPEeLEJEeHTHOro0 MpaBa, HOPMAHICKOTO IMpaBa, KOHTUHEHTAIbHBIX
IIPaBOBBIX JOKTPUH, IPUHIIMIIOB U MHCTUTYTOB. Cpeau UCTOYHUKOB IpaBa B llloTianaun
BECOMOE 3HAUE€HHUE UMEIOT TPY/Ibl MHCTUTYIIMOHAJIBHBIX TUCATENIEH.

3. B pe3ynbrate mpoBEICHHOTO UCCIEIOBAaHUS BBISBICHBI OCOOCHHOCTH CYAEO-
HOTO MPELEJICHTa B IMIOTJIAHACKOM IIPaBe B CPABHEHUU C TEOPUEH U MPAKTUKOM CyAeOHBIX
npereaeHToB B AHrmu. HecMoTps Ha To, 4To TOKTprHA stare decisis Ha mpoTsokeHuu XIX—
XX BB. Hamua opuruanbHoe noarBepxkaeHue B mpase lllortnanauu, oHa He mpuHsIA
CTOJIb CTpOryto opMy, Kak B AHrmu. Hapsany ¢ npeneneHToM npucTaabHOE BHUMAHUE
IIPY PELLIECHUH /1€ YAEISUIOCh IPAaBOBBIM IPUHIMIIAM, KaK 3TO IPUHATO B KOHTUHEHTAJIb-
HOM IIpaBe, a TakKe TPyJaM WHCTUTYLHOHAIbHBIX Nucareneil. B nesreiabHOCTH CyIOB
HloTnanauu, Kak 1 B KOHTUHEHTAJIbHOM IIPABE, IPUHSTO pa3peniaTh PaBOBbIE IPOOIEMbI
MCXOJS U3 OOIIMX MPUHIMIIOB MPaBa, B TO BpeMs Kak B cCCTeMe OOIIEro MpaBa MPUHIIUIIBI
BBIBOJISITCSI U3 PACCMOTPEHHBIX paHee CyJaMu Jedl.

4. CymecTBOoBaHME YHUKAIbHBIX HHCTUTYTOB Mpasa B llloTnanaun onocpeaoBaHo
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He3aBUCUMOCTHIO ee cyaoB. [locne 3akntouenus Jorosopa 06 Yuuu 1707 r. u 10 HACTOS-
miero Bpemenu LloTnannuu ygaeTcst COXpaHsITh OTHOCUTEIBHO HE3aBUCUMYIO CYICOHYIO
cuctemy. PerieHus OTIaHACKUX CYI0B 10 TPayKIaHCKUM Jies1aM o0xanoBaiuchk B [lanary
Jlopnos, a ¢ okTsa06ps 2009 1. — B BepxoBHblii cyn Benukooputanuu. [1o yroaoBHEIM fge1am
OKOHYATEJIbHBIMU OBUTH U OCTaloTcs peiieHus Briciiero yronosnoro cyna Hlotnangum.
B stoii cepe cyast HloTnanauu He 0OpaiiaroTcs K aHIIIMICKUM IpeLeIeHTaM, a UCIOJIb-
3YIOT CBOM.

5. B nmuccepraninoHHOM HCCI€A0BAHUM JOKA3aHO, YTO B Pa3BUTUHU T'OCYIapCTBEH-
HBIX U TPaBOBBIX UHCTUTYTOB LIl0TIaHAMN 3HAYNTEIBHYIO POJIb UTPAIOT OTIUYHBIE OT aH-
TNIMACKUX TPaJWLIMU, OTPa)Karolue KyJIbTYPHYIO HJIEHTUYHOCTH IIOTJIAHJCKON HaIuu.
Tpaguuuy MOTIAHACKOTO MpaBa BOCHPOU3BOAATCS B AESITEIBHOCTH CYIOB (IIPUOPUTET
CUCTEMBbl MCTOYHHMKOB HIOTIAHJCKOrO IpaBa, MCIOJb30BAaHUE MPEUEACHTOB IIOTIaHM-
CKOTO IIpaBa); B paBe cooctBeHHOCTH (10 2004 r. Ha ocTpoBHBIX Teppuropusx Lllornan-
JIUU 3€MEJIbHbIE OTHOIIEHUS PETYIUPOBAINCH IPEBHUMU aKTaMH); B CEMEMHOM IpaBe (110
3akoHa 2006 r. B [llotnananu npusHaBaiuch GpakTuyeckue OpayHble OTHOILIECHUS); B YIO-
JIOBHOM CYIOIIPOM3BOJICTBE (JI0 HACTOAIIETO BPEMEHU JIEUCTBYIOT NOKTpHHA Mopoiia —
npucyuii oTnanauym npUHIMI MOATBEPKJIEHUS OKA3aTeIbCTB, a TakXKe OTINYaro-
IIAACS OT aHTJIMICKOTO BAPHAHT IMOCTAHOBKH BEPIUKTA MPHUCSIKHBIX — «HE JI0KA3aHO»).

HayuHoe n npakTHyeckoe 3HAYECHHE UCCICTOBAHUS 3aKIIOYACTCS B JOIOJIHE-
HUU UCTOPUKO-TIPABOBOWM HAYKH HOBBIMH JaHHBIMU, BO3MOXHOCTH HUCIIOIb30BAaHUSI MaTe-
pHAJIOB IMCCEPTALMH, TIOJIOKEHUI U BBIBOJIOB aBTOPA B JAIBHENIIINX UCCIIET0BAaHUAX MTPO-
0JieM mpaBa M TOCyJapcTBa 3apyOeKHBIX CTpaH, a Takke B 00pa3oBaTEIHLHOM Mpollecce
IOPUINYECKHX BY30B B Kypcax «Mcropusi rocynapcTBa U mpaBa 3apyOexHBIX CTpaHy,
«CpaBHHUTENIbHOE MPABOBEICHUE.

Anpo0anus U BHeJpeHHe pe3y/IbTaTOB MccaeAoBaHMs. Jluccepranus Moaro-
TOBJIEHA Ha Kadepe TEOpUH 1 HCTOPUH rocyAapcTBa U npasa Poccuiickoro yauBepcutera
JpY>)OBI HAPOOB, TJie OBLIN MPOBEACHBI €€ PELICH3UPOBaHUE U 00CYKICHHE.

OCHOBHBIE TOJIOKEHUS AUCCEPTALMN HALIUIM OTpakeHue B 12 myOiauKamusax as-
topa 3a nepuo 2007-2016 rr., u3 HUX 4 — B BEAYIIUX PELUEH3UPYEMbIX HaYYHBIX H3]1a-
HUSX, PEKOMEH/IOBaHHBIX BEICIIel aTTecTalinoHHON KoMuccueit MunucrepcTBa 006paso-

BaHUs U Hayku Poccurickon @enepanuu.
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Pe3ynbraTsl IpOBEAEHHOIO UCCIIEI0BAHUS JOKIAIBIBAIIMCH B XO/1€ HAYYHBIX KOH-
bepennuii, cocrosiBixcs B Poccuiickom yHuBepcuteTe ApykO0bl Hapo10B: MexayHapo/i-
Hbll cumno3uyMm «MHoOcTpaHHblE $A3BIKM — cTylaeHTam-topuctam» («We speak Legal
English, German, French») (r. Mocksa, PYIH, 19-21 nexa6ps 2007 r.); Becepoccuiickas
HayuyHas KoH(pepenuuu «IIpaBoBbie KynbTypb» (r. MockBa, PY/IH, 25 mapra 2011 r.);
Bcepoccuiickas HayuHast koHbepeHIs «MeTo10JI0THs CPaBHUTENbHO-TIPABOBBIX HCCIIe-
nosanuii» (r. Mocksa, PY/IH, 30 maprta 2012 r.); MexnyHapoaHas Hay4Hasi KOH(pepeH-
mus «I[IpaBoBbie Tpaguium» (T. MockBa, 29-30 mapta 2013 1.); Beepoccuiickas HaydaHas
koHbepeHuus «l apMOHHM3aIMs TOIXOJ0B B MCCIEAOBAHUSIX U OOydyeHUU mpaBy» (T.
Mocksa, PYJIH, 27-28 maprta 2015 r.); Bcepoccuiickas HayuHas koHpepeHus «Hre-
pecsl B mipaBe» (r. Mocksa, PY/IH, 25 — 26 mapta 2015 1.).

ABTOp IpUHSJIa yYaCTHE B UCCIIEOBATENLCKON MporpamMme Kadeapbl TEOpUU U UC-
TOpPUM TOCyJapcTBa U Ipasa ropuaudeckoro uHcruryra PYJIH B pamkax MHUIIMATUBHOU
tembl HUP «CpaBHUTEIBHBIC HCCIICIOBAHUS ITPABOBBIX CUCTEM, TIPABOBBIX KYabTyp» [2013—
2015 rr. (HUAP PYJIH Ne090404-0000)]. Marepuaiisl HccliefoBaHUS BKIIFOUCHBI B y4eOHOE
nocobue «CpaBHUTENBHBIC UCCIIEAOBAHMS IPABOBBIX CUCTEM, MTPABOBBIX KYJIBTYP» U BHE-
PEHBI B MpenoAaBaHue y4eOHbIX TUCLMIUIMH OakajgaBpuaTa U Maructparypsl B FOpuguue-
ckoM uHCcTUTYyTe Poccuiickoro yHuBepcuTeTa IpyKObl HApOJIOB.

CrpykTypa paOoTbl COCTOUT U3 BBEACHMS, TPEX IJIaB, OXBATHIBAIOLIUX CEMb Ia-

parpa(pOB, 3aKJIIOYCHHUA U CIIMCKA UCIIOJIb30BAHHBIX HCTOYHHUKOB U JIUTCPATYPHhI.

OCHOBHOE COJAEP)KAHUE PABOTbI

Bo BBeieHun 000CHOBaHA aKTyaIbHOCTh BEIOPAHHOM TEMBbI, CTETICHb €€ HayYHO!
pa3paboTaHHOCTH, 0003HAUYEHBI OOBEKT U MIPEAMET, XPOHOJOTHUECKUE PAMKH UCCIIEI0BA-
HUsI, ONpEeNIeIeHbI 1IeNIb M 3aJla4l, METOJIOJIOTHYecKasi U UCTOYHMKOBEaUecKast 0a3a pa-
00THI, NMOKa3aHa HOBU3HA, C(HOPMYIMPOBAHBI HayUYHBIE MOJOKECHHS, BRIHOCHMBIC HA 3a-
IIUTY.

IlepBas riiaBa «CtaHoB/IeHHe 1 pa3BUTHE HHCTUTYTOB rocyaapcrsa B Llot-
JIAHMW» COCTOWT U3 JIBYX maparpados.

Hapacpagh 1.1 «l'ocyoapcmeennocme nezasucumont [lllomnanoun) nocesuieH
CTaHOBJICHUIO U pa3BUTHIO LIloTnanuMM Kak caMOCTOATENBHOTO rOCyapcTBa 10 00beIuHE-

HUS ¢ AHTIIHE.
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B V B. Teppurtoputo, craBuieit coepeMennon lllotmanauen, Hacensim pa3indHbIe
ATHUYECKHE TPYII — MUKTHI, OpUTTHI, radnsl. Hanbonee MHOTOYHCIIEHHBIMU OBUIH TLJTE-
MEHa UPJIaH/IEB, IEPECENUBIINXCS HA ceBep bpuTanuu B koHile V B. 1 OCHOBABIIUX KO-
poneBctBo Jlan Puana, u nukroB. OObeMHUBIINCH B 843 T., 3TH IJIeMEHa CO3AaJId KOPO-
nesctBo lotnannusa noa ynpasienueM nepBoro koposst Kennera MakAnbnuHa.

B XIlI B. unet nporecc «Hopmanuzarmm» [lotnanmun koposem Jlasumom | (1124
1153) u 3aposkieHune ee KIIaHOBOM CUCTEMBI. 3HAUUMOM BeX0oi B HicTOpuu rocyaapersa [1lot-
naHaus spisiercs noanucanue B 1189 r. noroBopa B KenrepOepu, 3akperuisioniero ee Hesa-
BUCUMOCTB. B 1295 . 6611 3akmr0ueH Coro3HBIN J0roBop ¢ @paHIUei, Onpe/IeTMBIINN «KOH-
TUHEHTaJIbHOE» BiusiHue Ha [lloTnanauro. ApOopoTckas nexnaparus 1320 r. mpoBo3riiamiaia
CYBEPEHHUTET IOTIAHJICKOTO Hapoa axe mnepes ero npasutesieM. CyliecTBEHHOE BIIMSHUE
Ha pa3BUTHE MIOTIAHJICKOTO 001IecTBa okazana pegopmanus k. Hokca 1560 r., 3amoxuB-
1asi OCHOBBI ITPECBUTEPUAHCKOM LIEPKBH, OTINYABLIECICS HE TOJIBKO OT aHTJIMHUCKOTO, HO M OT
KOHTUHEHTAJIBHOTO TMpoTecTaHTH3Ma. llepkoBHas pedopmaims oTpaswiack Ha rocyuap-
cTBeHHBIX HHCTUTYTaX [lloTnanauu.

Taxum 00pa3om, HUHCTUTYTHI TocyaapcTBa LIloTnanus oka3bIBATUCH MO BIUSHUEM
WPJIAHICKUX, aHTTTUHUCKUX, HOPMAaHHCKUX, ()PAHITY3CKUX UHCTUTYTOB, CTEMICHb BO3/ICUCTBUS
KOTOPBIX B pa3Hble epro/ibl paznuyanack. C o0beannenneM rocyaapetB Auriuu u LlloTnan-
K Ha ocHoBe AKTa 00 YHuu 1707 r. 3akoHUMIIOCH cymiecTBoBanue LlloTmanmum kak He3a-
BHCHMOTO FOCYAapCTBa.

B napacpage 1.2 «lllomnanoun 6 cocmaee Benukodpumanuuy» paccMaTpuba-
eTcst O0beAMHEHNE IBYX MPEXKJE He3aBUCUMBIX rocynapcts — Aurimu u lllotnanauu — B
ennHoe KoponeBcTBo BenmukoOpuTanusi U aHATM3UPYIOTCS CBSI3aHHBIE C STUM U3MEHEHHUS
B MHCTUTYTaxX rOCy/1apCTBa.

B coorBeTrcTBHu ¢ AkToM 00 YHuu 1707 r. lllotnangus Boiwia B coctas Coenu-
HeHHoro KoponesctBa BennkoOpuranus B KauecTBE PaBHOMPABHOTO ¢ AHIIIHEH ydacT-
HUKa. B cuity 3Toro eil ynamock COXpaHUTh CYACOHYIO U MPABOBYK) CHUCTEMbI, OTHOCH-
TEJBbHO He3aBHCHUMBIE 0T BenmukoOpuranuu. OObeMHEHHBIN NapIaMeHT — mapiaaMeHT Be-
JTUKOOPUTAHUU — TIPEICTABIISUT HHTEPECH TOPTOBOTO U MPOMBIIIJIEHHOTO KanmuTaja, ooec-
MeYMBaJ 3alIUTy OOIIMX TPaHUI], pa3BUTHE 001Iel OpuTaHCKOU KyiIbTypsl. Ha mpoTsike-

Huu XV B. HEOMHOKPATHO BCIIBIXUBAM HAPOIHBIC BOCCTAHUS B OOIIECTBE MO/ MPEIBO-
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JTUTEIHCTBOM MPETEHACHTOB HA MIOTIAHICKHUI MPeCcTo ¢ 1esbio BepHyTh [lloTnanauu He-
3aBUCUMOCTD, YTO, OJHAKO, MPUBEIO K MPOTUBOIIOJIOKHOMY PE3YJIbTATy — YCUIICHUIO aH-
[JIMMCKOTO BIMSHUS B IIOTJIAHJICKOM OOIIECTBE, ObUT BBEJEH 3alpeT Ha HAIMOHAIbHYIO
atpubyTuky. B cepenune XIX B. B cBsi3u ¢ ocnabienueM KoHTpoJis Aurinu B [LloTmananu
3apoauiIach ujesl HaIMOHAJIBLHOTO MpaBUTeNbcTBa. B 1853 r. BcTam Bompoc o cozmaHuu
HannoHanpHOM accamOneun [llotnanauu. Dta unes He noiayumia peanusanuu. OgHaKO
B 1885 r. ObUTH BOCCTaHOBIIEHBI MUHUCTEPCTBO 10 Aenam LloTinanauu u JOMKHOCTh CeK-
petaps no nenam lllotnanauu npu npaBuTeascTBe Bennkoopuranuu.

3HAUYMMBIMHU COOBITUSIMH B Pa3BUTHH MHCTUTYTOB rocynaapctsa B llloTnanguu B
XX B. cramu: obpaszoBanue B 1921 r. [llommannckoit HannoHanbHOW JTUTH — MOJTUTHYC-
CKOW OpraHH3alli¥, BBICTyHaBIIed 3a He3aBucuMOCTh llloTmanmuum (anrim. — Scottish
independence; ransck. Neo-eisimeileachd na h-Alba). [Tonutryeckoii nenpo opranu3sa-
[UNA ¥ OOIIECTBEHHBIX JABMKEHUM, BOLICAIINX B JIUTy, OBLITM BOCCTAHOBJICHUE CYBEPEHU-
tera Hlotnanauu u Beixon u3 Coenqunénnoro KoponescTaa.

B 1998 r. Bo300OHOBINEHA AesTenbHOCTh apiaamenTa Lllotnanauu, uTo okasano ce-
pBhE3HOE BIUSHUE Ha pa3BUTHE ee mpaBoBoi cucteMbl. AKT o [llotnananu 1998 r. He co-
JEPKUT 3aKPBITOTO CIHUCKA MOJTHOMOYMM, JAEICTUPOBAHHBIX MApPIAMEHTY, a 3aKperisieT
MIPUHIIAI «pa3penieHo To, uTo He 3anpemnieHo». [lapnamenTt llloTnanauu o6nanaer moiaHo-
MOYHUSMH MPUHUMATh 3aKOHBI, Kacatomuecs [loTinanauu, B m0OBIX 0071aCTsIX, KPOME «3a-
PE3epPBUPOBAHHBIX» — OTHOCSIIIUXCS K KOMIIETEHIIMY TlapiaMeHTa BenukoOputanuu.

CaMo0bITHas paBOBas KyJIbTypa, CTPEMIICHUE K CAMOUACHTH(PUKAIINY IIIOTIIaH/T-
CKOM HAIMU MO-TIPEKHEMY OMPEACIIAIOT PA3BUTHE UHCTUTYTOB IIOTIAHJCKOTO 00IIecTBa
U TOCYJIapCTBa, PACIIMPEHUE MOJHOMOYHMM KOTOPBIX B KOHTEKCTE HAlIMOHAJIBHOW WJICH-
TUYHOCTH MPOAOJIKAET OCTaBaThCs akTyalnbHbIM. B 2014 r. y [lloTnanauu nosiBuiack BO3-
MOXXHOCTh B XOJI¢ TMPOBEJeHUS pedepeHayMa oOpecTH HE3aBHCHMOCTh, OJHAKO IIOT-
JaHAIBl OOJIBIIMHCTBOM TOJIOCOB (XOTh U C HEOOJIBIIUM TIEPEBECOM) MIPUHSUIA PEIICHUE
ocTaThCsl B cocTaBe BenmkoOpuranuu

Bropas rinasa «Cyneonas cucrema HloTinanaum» COCTOUT UX ABYX naparpados.

Ilapazpagh 2.1. «Cmanoenenue u pazeumue cyoeonoii cucmemot ¢ Illomnan-
Ouuy TIOCBAIIEH CO3aHMI0 U TpaHchopmanmu cyaeOHoi cucremsl LloTnanauu.

Uctopus cynos LlloTnanauu cBUAETENBCTBYET O TOM, YTO (POPMBI U MPOLIEAYPbI
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pa3pelieHns CopoB, yXOISIIUE CBOMMU KOPHSIMU B V B., IPEAUIECTBYIOT CO3/IaHHUIO IOC-
ynapctsa. [lepBbie ymoMuHaHMs O TaKUX MPOLEaypax cBsi3anbl ¢ COBETOM MYJPBIX — CO-
BEIIaTE€IbHBIM OPraHOM IPU KOPOJIE, OCYIIECTRISIONIEM MOJHOMOYHS B cdepe ympasie-
HUS, HajorooOnoxeHus: u npasocyaus. C odhopmienueM rocynapcrsa [llornanaus B 1X
B. HAUUTAETCS Pa3BUTHUE TOCYAAPCTBEHHOM Cy/1eOHON CHUCTEMBI, KOTOpasl OTIUYAETCA OT
cynebHoi cucrembl Anrinu, CeBepHoii Upnanauu u Yanbca.

B X B. popmupyetcs 10IKHOCTh MOPM3pa, YIIPaBIISIIOIIEr0 CBOEH MPOBUHIIMEN U
OCYIIECTBIIAIONIETO cyaonpou3BoacTBo. B Xl B. npu «Hopmanuzanum» llotnanauu ko-
posieMm JlaBuyiom | Oblia ynopsijoueHa cUCTeMa CY/I0B, OT aHTJIMICKUX CYJOB 3aUMCTBY-
ercs npeueaeHTHoe mpaBo. CorpyaHuyectso loTnanauu ¢ @paHnuen, HadaBOieecs ¢
konna X1 B., moBnekso 3a co6oit 3aMMCTBOBaHUS U3 KOHTUHEHTAJIBLHOTO TIpaBa. [Ipu stom
COXpaHsJIaCh MPUBEPKEHHOCTh TPATUIIUAM U OOBIYasiM, CYIIECTBOBABIIUM B IIOTIAH/I-
ckoM obmiectse. [locie oobequnenus ¢ Aaraueii B 1707 r. lllotnanauu yaanochk coxpa-
HUTbH CBOIO CYJIEOHYIO CHCTEMY.

B uctopuu cynos B llloTiianuu MOXKHO BBIICIUTH JIBE PePOPMBI, TPUIEM ITPOBE-
JIeHHbIE ¢ pa3pbiBoM B 200 JieT.

Cyoebnas peghopma 1808—1815 2., HOpPMATUBHYIO OCHOBY KOTOPOH COCTaBUIIU
Tpu akta: AKT 0 pedopmupoBanuu 1808 r., mpunsareiii Cynom ceccuu, Aktel 1810 T. 1
1813 r. O Cyne ceccuu bputanckoro napinamenta (The Court of Session Act 1810
and 1813), npeodpaszoBasia Cyxa ceccuu, opUIIMAILHO pa3/IelieHHbIH Ha BHyTpeHHIO0 U
BremHo0 nanatel, a Takxke onpeaenuiaa ux kommneteHiuo. Co3nanue cyaa NPUCSKHBIX
B llotnanauu pernamentupyercs Axkrom 1815 r. (Jury Trials (Scotland)).

B x00e koncmumyyuonnoii cyoebnoii pegpopmul Benuxobpumanuu 2009 2. 611 006-
pazoBan Bepxosnsiil cyq Coenqunennoro Koponescrsa, kotopsiid ais [lotnanauu siBis-
eTCs aNeJUBSIUMOHHOW MHCTAHIIUEN 10 TPaXXKJAHCKUM JI€JIaM.

B napazpagpe 2.2. «Cyowt Illomnanouu 6 cyoeonoii cucmeme coepemennoil Be-
JIUKOOpUmanuuy NaHa xapakTepucTUKa COBpeMEHHOU cyieOHoi cuctembl B [IloTnanamm.

Cornacno cratbe 20 Axta 06 Yauu 1707 r. lloTnanaus coxpaHuia cBOI Cyaeo-
HYIO CHCTEMY, KOTOpas JIoKaszajia cBOIO 3(PPEKTUBHOCTh M HE TpeTepIieia paJuKaibHBIX
W3MEHEHUH 10 HacTosero Bpemenu. CoBpeMeHHas cyneoHas cuctema B [lloTmanauu ne-
MOHCTPHUPYET, C OJTHON CTOPOHBI, U3BECTHYIO CAMOCTOSATEILHOCTh U CaMOOBITHBIN Xapak-

TEep, a C APYroil — MHTETPUPOBAHHOCTH B Cy/IeOHYIO cucTeMy BennkoOpuranuu.
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Bricieit nncrannueit no rpaxkaanckuM aeiam B Lllotnanauu sisnsiercst Ceccuon-
Hbll €y0, KOTOPBIA COCTOUT U3 ABYX NajaT — BHemHe#t u Bayrpenneit. CecCHOHHBIN Cy/T
BBICTYIIAET B JIByX CTaTycax: Kak MepBas MHCTAHIMA I psifa TPAKIAHCKUX JIEN U KaK
aneJUISIMOHHAs UHCTAHIUS B OTHOILIEHUY PEIlIeHUH, TOCTAHOBIEHHBIX MIEPUPCKUMU CY-
JamMu U TpuOyHarmamu. ANeUIanus Mo TPakIaHCKUM JieiaM BO3MOXKHa B Bepxognuiii cyo
Benuxoopumanuu. 110 yronoBHbIM JiejaM BbICIIEH MHCTAHUUEHN sBIAeTCA Buicuwuil yzo-
n06Hbitl cyo [llomnanouu, KOTOPBIA OTHOBPEMEHHO B Ka4e€CTBE CyJla MepBOM MHCTAHIIUU
paccMaTpuBaeT 0co00 CIIOKHBIE M BaXKHBIC JIeJIa, a KaK aneuIsuOHHAas UHCTaHIUS Tepe-
CMaTpPUBAET PEIICHUS UepUPCKUX U MUPOBbIX CYO08 TIO YTOJIOBHBIM jeniaM. Ero perenus
OKOHYATENbHBI sl BenmnkoOpuTaHuu.

B llotnannuu Takxke JeHCTBYIOT CHICIHATM3UPOBAHHBIC CYIbL: 3eMenbHblll C)yO0 U
Cyo nopoa Jlaiina 1o repaibIuke, a TakkKe TPUOYHAIbI, KaK MIOTIAHJICKHE (CBSI3aHHBIE C
MICUXUYECKUM 3710poBbeM HacesieHus [lloTnanauy, BOGHHBIMU MEHCHUSMH, C COLUATBHBIM
o0ecrie4eHrneM 1 TIOMOIIBIO JIETSM, OCTaBIIMMCS €3 MOTIeUeHUsI POJUTENE ), TaK U IeUCTBY-
olue Ha Bceil BenukoOputanum.

OTHOCHUTENTFHO CaMOCTOSITENIbHBIE CYJNeOHbIE CUCTEMBI (IIOTIaHACKas, UpJaH/-
cKas, cucteMa AHTJIMU U Y2lIbca) 0ObEIMHEHBI BBICIICH ale/IAIIMOHHON WHCTAHITUCH —
BepxoBHbIM cyioMm BenukoOputanum.

B tpertnbeii rinaBe «McTounukd 4 HHCTUTYTHI npaBa B LloTnanaum» B o0mmx
yepTax OTpakeHa 3BOroNMs mpasa B [IoTiiaHMy 1 1aHa XapaKTEepUCTUKA €r0 HCTOYHHUKOB.

B napaczpaghe 3.1. «®opmuposanue npaea ¢ Illomnanouuy conepxurcs ooIas
XapaKTePUCTUKA CTAHOBJICHUS IOTIAHCKOTO MpaBa.

OcHogsl llloTinanackoro nmpasa ObUTH 3JI0)KEHBI B OCHOBHOM TJIEMEHAMU MTUKTOB U
radJioB, MPUBHECIITNX CBOM OOBIYAW U TPAJUIIMU B MIOTJIAaHACKOEe mpaBo. HecMoTps Ha oT-
CYTCTBHE MaMSTHUKOB MpaBa B IEPBO3JaHHOM BU/Ie (OHH HE JOILIH J0 HAC), HATUYECTBYIOT
CBEJICHUS, TOKA3BIBAIOIIINE UX CyIleCTBOBaHUE. B pamkax copmupoBasmierocs B | X B. roc-
ynapctBa [lloTnanaus HaunHaeTcs opopMIICHUE MpaBa B MUCbMEHHOM BUJIE, MPEANPUHU-
MaroTcsl IEPBbIE MOMBITKU ero cuctemaTu3anuu. B XII B. cpean HCTOYHMKOB HIOTIIAHCKOTO
MpaBa MOSBJISIFOTCS Cy/IeOHBIC TIPEIEACHTHI, MPpUBHECeHHOE 3 AHrinu [laBuaom |.

[Tpu nzydenun dopmMupoBaHUs KCTOUHUKOB TipaBa llloTnananu ctaHOBUTCS Oue-

BUJHBIM, 4TO €€ IMPCHCACHTHOC IMPaBO BO MHOI'OM CKJIAABIBAJIIOCH IIOJ BIIMAHUCM APYIOro
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WCTOYHMKA — TPYIOB MHCTUTYLIMOHAJIbHBIX IUcaresel, kotopsle HaunHas ¢ XVII B. yue-
751 OOJIBIIIOE BHUMAHUE MPUHITUTIAM U UIeIM KOHTHHEHTAJILHOTO MpaBa, M3y4alll UX, aHa-
JIM3APOBAIN, JABAIA CBOM OLICHKU. VIMEHHO 3TO NOBIMSJIO HA CUCTEMY IPELEACHTHOIO
npasa B [lloTmanaum, 00ycioBUiIO ee OTINYUS OT aHTJIMUCKON CUCTEMBI CYJIeOHBIX Ipelie-
JIEHTOB.

C xonma X u o nauana XVIII BB. mporucxoauT akTUBHOE 3aMMCTBOBAaHHE Tpa-
BOBOI cuctemoii llloTnanany 3MeMEeHTOB pa3IuvHbIX MPAaBOBBIX cHCTEM. Bcenenctaue 3a-
kimoueHuss «Craporo coro3a» ¢ @panrueit B 1295 r. lllotnanaus 3auMcTByeT KOHTUHEH-
tanbHOE npaBo. Ha mpaBoByto cuctemy [llotnannuu okazana Bnusaue u LlepkoBHas pedop-
manust 1560 r.

3naunMbIM ucTouHUKOM npaBa B XV — XVIII BB. ctaHOBATCA Tpy/Ibl HHCTUTYIIH-
OHAJIbHBIX Mucateseit. Tpaaumus 1Mo KponoTIMBOW U TBOPUYECKOH paboTe C IpaBOBOM JIH-
TEpaTypoM, He TOJIbKO MO Kiaccudukauuu npasa IlloTnanann kak HaAMOHAILHOTO, HO U
110 COXPAaHEHUIO U MCIOJIb30BAaHUIO TPAIUIIUI PUMCKHUX IOPUCTOB B UHTEPIIPETALIMU U Opra-
HU3alliK PaBa, TAKKE CTajla OTVIMYUTEIbHONW 4epTOr paBoBoU cuctemsl LloTmanany.

C nmoamucanust Akta 00 Yuuu 1707 r. npaBoBas cuctema lllotnannuu pazBuBaercs
B coctaBe BenukoOpuranun. Boccoznanue B 1998 r., moutu nocne 300-neTHero nepepsina,
napyamenTa [IloTnanauu OTKpbIBa€T HOBbIE MEPCIIEKTUBBI JIsl pa3BUTHS €€ MPABOBOM CHU-
creMbl. BivsiHue Ha ImpaBoBYyIO cucteMy coBpeMeHHOM [IloTiiananmu 0ka3pIBarOT TaKKe IPO-
LECChl MEKTYHapOJHOW MHTETpaliy U rI00aIn3aluu.

3akoHbl, NpUHATHIE TapaaMeHToM [lloTnanauu, Takke JOIKHBI COOTBETCTBOBATh
MpaBy eBponeiickoro coobmecTsa. B mpotuBHoM ciydae Boiciiue cyasl [lotnananu obna-
JAFOT TTOTHOMOYHSIMA OTMEHUTh 3aKOHBI, HE COOTBETCTBYIOIIME TAaKUM TPEOOBAaHUSM, KaK
MpeBbIIIAIOIIKE ToJTHOMOYHS. OJHAKO MOCIIETHIE COOBITHS, CBSI3aHHBIE C BBIXOJIOM Benu-
KoOpuTannu u3 EBporneiickoro cor3a, 04eBUIHO, MEHSIIOT CUTYAITHIO.

B napacpagpe 3.2. «Cucmema ucmounuxos npaga ¢ Illlomnanouuy naercs aHa-
JIU3 CUCTEMBI HICTOYHHUKOB MPaBa, BBIACISAIOTCS UX 0COOEHHOCTH, 000CHOBBIBAETCS BHIBOJ]
o npase [lloTnanauu Kak NpaBOBOW CUCTEME CMELIAHHOTO THUIIA.

Cucrema nctounukoB npasa B llloTnanauu no ¢popMe BO MHOTOM MOBTOPSIET aH-
INIMHACKYIO CUCTEMY, HO OTJIMYAETCS OT Hee Mo coaepxkanuto. CoBpemeHHoe npaso Lot-

JIJAHJAUH OLICHUBACTCS MCCIIEA0BATEISIMU HEOAHO3HAYHO. Ero To BKJIIOYAKOT B aHIJIOCAK-
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COHCKYIO MPaBOBYIO CEMbIO, OCHOBBbIBasich Ha ToM, uto [lotnanaus — yacts CoenuHeH-
Horo KoposnieBcTBa, B KOTOPOM MPABO «BBIBOAUTCS U3 CYNEOHBIX PEIIEHUH, TO OTHOCST K
MIPABOBOW CHUCTEME CMEIIAaHHOTO THUIIA, HA KOTOPYIO OKa3aJl0 BIUSHUE KOHTHHEHTAILHOEC
IPaBO, OCHOBAaHHOE Ha PEIlEeNIIMN PUMCKOTO MpaBa, Ie CyIIEeCTBYET He0OX0IMMOCTh 3a-
KPEIUTSITh TTPABOBBIC MPUHITUIIBEI B KOHKPETHBIX CYACOHBIX perieHusX. bazoBeiMu cocras-
nsiroiuMu nipaBa loTnanauu MOKHO Ha3BaTh PUMCKOE MPaBo, o0IIee MpaBo, MPaBOBOM
oObrvaii, ¢paniysckoe ¢eofalbHOE MPaBO, MPELEICHTHOE MPAaBO U 3aKOHOAATEIHCTBO
AHrMu 1 Yabca.

Cucrema uctounnkoB B llotnanauu BriIro4aeT B cedsi: MEKIyHAPOJAHOE MPaBo,
3aKOHOJATENIbCTBO BenmkoOpuTanuu, 3akoHomatenbcTBo [loTmanauu, mpeneaeHTsl, mo-
3UIIMA WHCTUTYIMOHHBIX MTUCATeNel, 00bIUan U CIIPABEAITUBOCTb.

Ha ceromusmrHuii 1eHb BCIICICTBUE MPOIECCOB YHU(DHUKAIIMU MpaBa CTUPAIOTCS
paznuunst B 3akoHax Aurnuu u llotmannuu. O6pamaet Ha cebsi BHUMaHUE TO 0OCTOs-
TENBCTBO, 4TO 3aKOHBI IIloTIaH 11K, MPUHIMAaEMBIC €€ TApIaMEHTOM B TIPEJIeIax ero KOM-
MIETEHINH, BBIPAXKAIOT UHTEPECHl MOTIaHACKOro Hapona. Tak, mapnament llotnananu
BIIpaBe MPUHUMATH PEHICHUS 110 BCEM BOIIPOCaM, KpOMe «3ape3epBUPOBaHHBIX». K Takum
OTHOCSITCS: BHEIIIHSSI TTOJINTHKA, 000pOHA CTpaHbl, TOCYJapPCTBCHHASI CITY»X0a, HAIOTOBas
Y DKOHOMHYECKAas MOJIMTUKA, (PMHAHCOBOE PETYIMPOBAHUE, PETYIHUPOBAHIE TPAHCIIOPTA U
SHEPTeTUKH, BONPOCHI SJICPHON SHEPTETUKU, HEPTSIHBIX, YTOJBHBIX U Ta30BBIX OTPACIICH,
UMMUTpaIoHHas nmoiutuka. OcoOeHHOCTD MIOTIAHICKON MPAaBOBOW CHCTEMBI BBIPAKAETCS
B TOM, 4TO TiperneieHTs! [HoTnanauy He cBS3aHbl aHAIOTUYHBIMU JIeIIaMUA B AHTJTUH.

[IpeuieneHTHOE TIPABO B ME€PAPXUU UCTOUHUKOB IIPaBa CTOUT HA BTOPOM MECTE, HO
MIPUMEHSETCS] HECKOJIKO MHAYe, YeM B AHTJINH, CKOpPEe «U3 YBAXCHHs», a HE B CHITY TIPU-
Hyaeaus. Ha omHom ypoBHe ¢ nipeneienTamu B [IloTnanuu cTosIT Tpyabl HHCTUTYITHO-
HAJIBHBIX MUcaTeNlel, OHU U OOIIeNPU3HAHHBIC MTPUHIIMIIBI PaBa UTPAIOT BECOMYIO POJIb
MIPH pelIeHuy Aen cynamu. CiaenyeT NpuHATh BO BHUMAHKUE, YTO TPY/Abl HHCTHTYIIHOHATb-
HBIX THCATENICH JIETJIM B OCHOBY OOJIBIIIMHCTBA MPEIEICHTOB.

Taroke [lloTnanmus ynenset 00JbIII0e BHUMAHUE B PETYJIUPOBAHUU OOIIICCTBEHHBIX
OTHOIIIEHUH 00bIYasM U OOBIKHOBEHUSIM, )KECTKOTO Pa3rpaHUICHUST MY STUMH UCTOYHHU-
KaMH HE MPOBOJIUTCS, TaK KaK OHU HE CBSA3aHbI CTPOTUMHU PaMKaMHM MTPU3HAHHMSL.

CripaBeUTMBOCTh BBICTYIIACT B KAYECTBE CAMOCTOSITCIIBHOTO MCTOYHHMKA TIpaBa, a

IMOMHUMO HEC CYJbl MOTYT IIPUHUMATDL PCHICHUA Ha OCHOBAHWHN «CHUJIBI CIIPABCAJIMBOCTHN) UJIU
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KaK HX €Ille Ha3bIBalOT «PELIEHHS] Ha OCHOBE 3[IpaBOI'0 CMBICIA)», BBIHOCUMBIE J1aXKe B MPO-
TUBOBEC 3aKOHY.

[TpuctanbHbII aHAaIU3 CUCTEMbI HICTOYHUKOB IIOTJIAHACKOTO ITpaBa B UX 3BOJIIOLH-
OHHOM Pa3BUTHUH MTO3BOJISIET OTHECTH MPaBOBYIO cuctemy LlloTnananu Kk cucteme cMenaH-
HOTO THUIIA.

IHapaczpagh 3.3. «Tpaouyuu uncmumymoe npaga ¢ [lllomnanouu» oTpaxxkaer uc-
TOPUYECKYIO NMPEEMCTBEHHOCTh HIOTIAHICKOTO MpaBa Ha OCHOBE (PparMEHTapHOIO aHa-
JIM3a UHCTUTYTOB MpaBa COOCTBEHHOCTH M 0053aTE€ILCTBEHHOT0 PaBa, CEMENHOTO0 MpaBa,
YTOJIOBHOTO IIpaBa U MpoIlecca.

[TpaBo [loTnanauu co3naBajoch Ha MPOTSKEHUM MHOTMX BEKOB, LIEHUTCS Kak
TpaJUIINS, IPUCYIAS MIOTIAHICKOMY OOIIECTBY U OMPEIEAIONIas €ro KyJIbTYPHYIO UJICH-
TUYHOCTb.

B nauane XXI B. B lllotnannuu Obuta mpoBeneHa MacitabHas pedopma 3eMelb-
HOTO 3aKOHOJaTeNnbcTBa: AKT 00 oTMmeHe ¢eomanbHoro 3emueBnageHus (LoTmanmus)
2000 r. (Abolition of Feudal Tenure etc. (Scotland) Act 2000), AKT 0 TpPUBHIETHAX
(Illornanmus) 2003 . (Title Conditions (Scotland) Act 2003) u AKT 0 BIIaJcHUSAX
(ITotnanmus) 2004 r. (Tenements (Scotland) Act 2004). Pedopma oTMeHmIIa ycTapeBIiee
U HeHcnonb3yeMoe ¢eoganbHoe 3emneBnaaenue [lotnananuy, a Takxke CBsI3aHHbIE C HUM
MIPUBMJIIETHH, CyllecTBOBaBIIHE e1ie B CpeaHue Beka. YToObl COOTBETCTBOBATH CETOTHSIII-
HUM peaiusiM, U3MEHEHHIO MOABEPIIINCH U Ipyrue akThl. [10 MHEHHIO MIOTIAHCKOTO Mpa-
BUTEJIbCTBA, 3Ta pehopma ObLIa HAaNpaBieHa Ha HCKOPEHEHHUE «IIEPEKUTKOB)» B IpPaBe.

Bbpauno-cemeitnoe npaso loTnanauu perynupyeTcs 3akoHaMH, TPUHATBIMU Tap-
smameHTOM IIOTIaHIMY UCKITFOUUTENBHO JUIsl CBOMX Tepputopuil. I x0T AEUCTBYIOT 3a-
KoHozatenbHble akThl XXI B., OHU pa3zpabaTbiBaiuch B pycie cioxupimuxcs B [llotnan-
JIUY 32 BECh IIEPUOJ €€ CyLIeCTBOBaHMs Tpaauuuil. Kusmue Ha teppuropuu Llotnanaun
IUIEMEHA B Pa3JIM4YHOE BPEMs MPUHAIN XPUCTUAHCTBO, U MTOPOM MPUOPUTETHOE 3HAUECHHE
uMeIu 00bIYan, BEKaMH UCII0JIb30BAaBILKECS HAPOAOM, a HE HOPMbI BHOBb TPHUOOPETEHHOM
penurun. Ha cBoeoOpa3ue HOpM MOBIHUSAIO HaM4KUE OCTPOBHBIX Tepputopun (I'edpusbl,
0. Ckaii u 1p.), Ir/ie IpaBO COXPAHUIIOCH B IIepBO3AaHHOM Buie. Hanpumep, B llotnanauu,
B oTaM4ne oT AHTINH, BIIoTh 10 X VII B. cymectBoBanu (aktrueckue OpadHble OTHOIIIE-

HUA, IIPU KOTOPBIX COBMCCTHOC MPOKUBAHUC CUNTAJIIOCHE 3aKOHHBIM.
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B perynupoBaHuu yroiaoBHO-TIpaBoBbIX oTHomleHWW B IlloTnanauu no HacTos-
IeT0 BpeMEHH OOJIBIIOE 3HAUCHHE YJENsIeTCs] TAKUM UCTOYHHKAM TpaBa, Kak TPY/bl UH-
CTUTYLMOHAJIBHBIX MHcCaTeNed U MpeneaeHThl. Jlo CUX Mop COXpaHSAITCS OCOOEHHOCTH,
o0yCIIOBIMBAIOIIME CBOCOOpa3ue yrojloBHOTO Mpaa u mpouecca B Lllotnanauu. Pspg npe-
LEICHTOB JEUCTBYET UCKIIOUUTENBHO s [IloTnananu, B 4aCTHOCTH, TOKTpruHA Mopona
— npucymumii [lloTnananu npuHIUI TOATBEPKIACHUS TOKA3aTEIbCTB, a TaAKXKe OTIMYaro-
IIMIACS OT aHIJIMIICKOrO BApUAHT IOCTAHOBKU BEPANKTA MPUCSKHBIX — «HE JJOKA3aHO».

B 3akiouyennu 0600111at0TCs pe3yabTaThl UCCIIEIOBAHUS U IETAIOTCS BHIBOJIBI.
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['pa¢pmonknna Anacracust AHIpeeBHa
(Poccwuiickas deneparisi)

IBOJIIOUA HHCTUTYTOB I'OCYJAPCTBA
N ITPABA B IOTJIAHIUN

Jucceprarus NOCBSIIEHA UCCIEA0BAHUIO CTAHOBJIEHUS U Pa3BUTHUSI MHCTUTYTOB TOCY1ap-
ctBa u npasa B [lloTmanauu, oxBaTeiBas nepuoasl camoctostenbHoro Koposescrsa Hlot-
nauus 1o Yuuu 1707 r. u ee cymecTBoBaHue B coctaBe Benukoopuranuu. HCTUTYITH-
OHAJILHOE Pa3BUTHE MIOTIAHCKOTO rOCyAapCcTBa U IIpaBa pacCMaTPUBAETCS B paMKax CO-
OHUOKYJIBTYPHOTO TMOJIXOAa U B KOHTEKCTE COXPAHEHUS HAIMOHAIBHOM HJICHTUYHOCTH.
OO6ocHOBBIBaeTCS XapakTepucTuka npasa llloTnanauu kak mpaBOBOM CHCTEMBI CMEIIaH-
HOT'O THIIA.

Grafshonkina Anastasiia Andreevna
(Russian Federation)

EVOLUTION OF STATE AND LAW

INSTITUTIONS IN SCOTLAND
Dissertation is devoted to the research the formation and development of the state institu-
tions and law in Scotland, covering periods from independent Kingdom of Scotland up to
Union of 1707, also its existence as a part of the United Kingdom. The institutional devel-
opment of the state and law of Scotland being examined under socio-cultural ap-
proach and in the context of national identity. Also argues that Scottish legal system is
mixed legal system.
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