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I. OBIIAA XAPAKTEPUCTHUKA PABOTbI

AKTYaJIbHOCTb  TeMbl  HCCJIeI0BAHMSA. Pa3BUTHIO  POCCHICKO-MHIUMCKUX
MOJIMTUYECKUX OTHOIICHUH, B TOM YKCJI€ BBUIY JaBHUX JPYKECKUX CBs3eil Mexay Poccuelt u
WNupueit, comyTcTBYET OJHOBPEMEHHOE Pa3BUTUE TOPIOBO-dKOHOMUYECKHX, KYJIbTYPHBIX H
COIMAIBHBIX CBS3€M MEXIy ABYMsl cTpaHaMu. J[aHHBIN MPOIIECC COMPOBOXKAACTCS aKTUBHOM
SKCIIAHCHUEH KpPEIUTHBIX OpraHu3alMi JBYX CTpaH JUIsl Iejied OOecreueHuss KpeIuTHO-
pacueTHBIX OTHOIICHUN YYaCTHUKOB MEKTOCYAApCTBEHHBIX TOPTOBBIX cCBsized. OnHON u3
XapaKTepHBIX YEepPT COBpEMEHHOro oOmiectBa B WMHauM SBISICTCS pa3BUTHE HWHCTUTYTA
KpeauToBaHud. Kak y kpeauropa, Tak ¥ y 3a€MIIMKA 110 KPEAUTY MOTYT BOSHUKHYTH PUCKH,
CBsI3aHHBIC C BO3BPATOM KpEJIUTa, a TAK)KE BO3MOYKHOCTBIO HCITOJIHEHHUST HHBIX 00513aTEIILCTB 110
KpEAUTHOMY J0ToBOpY. VMIuiemMeHTaluss B KpPEOUTHBIM JOTOBOP CIOCOOOB 0OeCTIeUeHUs
00s13aTENIbCTB  MMO3BOJISICT CHHU3UTh PHCKH  KPEAWTOPa, CBSI3aHHBIE C HEBO3BPATOM
MPEAOCTABIICHHBIX 3a€MHBIX CPEACTB MO KPEAUTHOMY JOTOBOPY B ClIydae OTKa3a WIA
HEBO3MO>KHOCTH MCTIOJTHEHHSI 3a€MIIIUKOM CBOMX 00SI3aTENILCTB MO KPEIUTY.

B Wnnuu, xak u B Poccuu, B mocienHue TOJbI HEBO3BpAT KPEIUTOB SIBIISETCS
akTyanpHOM mpobnmemoi. [lpm mMaccoBoM HEBO3BpaTe KPEIUTOB TMOBBIIIAIOTCS PHUCKH
OaHKpPOTCTBA OAHKOB M YXY/IIEHHE SKOHOMUUYECKOW CUTYallMH B TOCYIapPCTBE B LIETIOM.

[TonuTHueckas HANPSKEHHOCTh B OTHOIIEHUSIX MexAy PD u cTpanamu 3anana naina
TOMYOK K YCWIEHHUIO U JAIBHEHIIEMY Pa3BUTHUIO POCCUUCKO-UHIMMCKUX OTHOIICHWH, B
YaCTHOCTH, KPEIUTHO-pacdeTHbIX. CIEACTBUEM ASTOTO SBISETCA aKTyalu3alus mpoosem,
CBSI3aHHBIX C HCMOJb30BAaHUEM CIIOCOOOB oOOecreueHus 0053aTeNIbCTB, PEryIUPYyEMBbIX
npaBoM WMHauu, co cTOpoHBI pe3usieHTOB P®d — y4aCTHMKOB KpEAUTHO-PACUETHBIX
oTHomeHuu ¢ pesuaeHtamu Muauu. [To maenuro C.B. JlaBpoBa, B MUpE MNOSIBIAIOTCS HOBBIE
IEHTPHl IKOHOMHYECKOIO0 poOcTa, (PUHAHCOBOH MOIIH, a C CHUJIBHBIMH JKOHOMHKOH H
¢brHaHCAMU TIPUXOJUT, KOHEUHO, 00Jiee Cephe3HOE MOJUTHYECKOE BIUSHHE. TeM caMbIM
nepepacupeieNsIloTCs CHUIbl W BIWSHHE B MHpoBOM Macmrabe. Ilpexkne Bcero, Takue
npoiiecchl HaOmoAarTess B A3matcko-TuxookeanckoMm peruone (ATP), kotopsiii crain,
MpoJIoJbKaeT W OyAeT JOJATO OCTaBaThCs JIOKOMOTHUBOM MHPOBOTO 3KOHOMHYECKOTO

pasBuTHsl,

1 BricTymieHre U OTBETHI Ha BOIpockl MuHHcTpa nHOCTpaHHBIX Aen Poccun C.B.JIaBpoBa B X0€ BCTPEUH CO CTyJCHTAMHU
u mpoeccopcko-penogasarenbckuMm coctasoM MITMIMO (VY), Mocksa, 1 certsbps 2016 roaa. http://www.mid.ru.
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B cBsa3u ¢ atMM, B mocienHHME TrOAbl AKTYaJbHOCTb HCCIEAOBAHUSA IIPABOBOIO
peryiIupoBaHUU TMOpsiiKa obecreueHus: 0053aTeIbCTB M0 KPEIUTHOMY J10roBopy B MHanu
3HAQ4YMTENIBHO BIpocia. banku — pe3uaenTel PO, mpu KpeIUTOBAHUM MHIUWCKUX KOMITAHUI
U (QU3MYECKUX JIMIl dYepe3 cBou (¢uiamansl Ha Teppuropun WHauu, 0e3yciaoBHO,
3aMHTEpPECOBaHbl B HAJJIEKAIIEM HCIOJHEHUH 3aeMINMKaMH CBOMX O0O0s3aTENbCTB IO
KPEAUTHBIM JOTOBOpaM. A TMpH HEUCIIOTHEHUH 3aeMIIUKaMH 0053aTeIbCTB MO KPEAUTHBIM
JIOTOBOPaM — B MMHUMHU3allM1 CBOMX PUCKOB HEBO3MOKHOCTH BO3BpaTa IMPEIOCTABICHHBIX B
KPEAUT JIEHEKHBIX CPEJICTB, yTpaThl 00ecreyeHusl.

IIpesunent Poccuiickoii @Penepauun B.B. [lytuH BBIIABUHYJ HWHUIMATUBY
IIPOJIBUIaTh IIPOEKT, KOTOPBIA IIOJY4YWJI YCIOBHOE Has3BaHue «bombiioe eBpasuiickoe
napTHEpPCTBO». JlaHHBIN MPOEKT MPEeAroJiaraeT He TOJbKO PACIIMPEHHE Yucia MapTHEPOB
EBpa3uiickoro SKOHOMHYECKOTO COK03a, KOTOpBIE 3aMHTEPECOBAaHBI B CO3JaHUHU 30H
cB0oOOHON TOproBiu ¢ HamuM EADC, HO ellle ¥ HalaKMBaHHUE YCTONYMBBIX CHCTEMHBIX
cBs3eli ¢ [llanxaiickoit opranuzanueit corpyaandectsa (LLIOC) u Accommanueii ctpan FOro-
Bocrounoit Aszun (ACEAH). UHTepec k TakoM OTKPBITOMY HapTHEPCTBY C y4acTHEM
BBIIICYOMSIHYTBIX OpraHu3anuii nposisuics Ha mocieanem cammute HIOC (Ya, utons
2015 r.) u Ha BcTpeue Poccuss-ACEAH nHa BriciieM ypoBHE, KOTOpasi COCTOSIJIaCh B Mac B
Coun.

HenocraTok B Poccun coBpeMeHHBIX HAYYHBIX HCCIEIOBAHHM B 00J1aCTH IPABOBOIO
peryaupoBaHus MOpsiika oOecriedeHns 0043aTeNbCTB MO KPEAUTHOMY JOrOBOpPY B IpaBe
Wuaun, 3HAYMTENbHOE KOJMYECTBO HEPEIIEHHBIX TEOPETUYECKUX NpobiieM, a Takke
MpaKTH4ecKask HEOOXOAMMOCTh M3YyUYEHHUS BO3MOXKHOCTH HCIIOJIH30BAHUS TOJOXKUTEIBHOTO
ONbITa MHJMMCKOTO 3aKOHOJATENIbCTBA B IIPOLECCE KPEAUTOBaHUs pe3uneHToB WMHaumn
poccuiickumu 6ankamu, ux punuanamu B UHuu win ke MHANNCKUME OaHKaMu pe3UCHTOB
P®, 06ycnoBuim BEIOOP TEMBI JAHHOTO TUCCEPTAIIMIOHHOTO UCCIIEIOBAHMUS,

Brliiena3zBanHble  00CTOSITENBCTBA  CBUJETENBCTBYIOT O  BBICOKOM  CTENEHH
AKTYyaJIbHOCTH HACTOSIILET0 MCCIENOBaHUA KAaK C TEOPETUYECKOM, TaK U C IMPAKTUYECKON
ToukH 3peHus. C yd4eToM 3TOro ObLIM MOCTAaBJIEHBI OOBEKT, MpEAMET, Leld U 3a7auu
UCCIIEA0BaHUS.

Hear u 3agaum uccaenoBaHusi. Ilenvro 1JaHHOTO HCCIECNOBAHUS SIBISCTCS
KOMIUIEKCHBIM M BCECTOPOHHUN aHaNIM3 OOIIETEOPETUYECKUX U MPAKTHUYECKHX acCleKTOB

peanu3anuil  HOPMAaTHUBHO-TIPABOBBIX aKTOB, PETYIUPYIOIMIUX TOPSIOK OOecredeHHs
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UCIIOJTHEHUsI 0053aTEIbCTB MO KPEIUTHBIM aoroBopaMm B MHauu. JlaHHas 11eb COCTOUT B
W3YYEeHHUU TIPAaBOBOM TIPUPOJBI KaXIOTO M3 CIIOCOOOB OOECIeUeHUs HCIOTHEHUS
00s13aT€NLCTB 0 KPEIUTHOMY JIOTOBOPY, MX MECTa W POJM B KPEAUTHO-PACUECTHBIX
OTHONIEHUSAX, a TakXKe B KOMIUICKCHOM  aHaju3€ COBPEMEHHBIX  TEHJICHIIMI
COBEPIICHCTBOBAHUSI UHCTUTYTAa TPAHCTPAHUYHOTO KPEIUTOBAHUS U KPEIUTHO-PACUETHBIX
OTHOIIICHUM, BBISIBJICHUU TEOPETHYECKUX W MPAKTHYECKUX MpoOjeM B JaHHOW objacTu
OTHOILIEHUM U BHIPAOOTKE PEKOMEHIAlUi JIJIsi COBEPIIICHCTBOBAHMS 3aKOHOIaTebCcTBa PO.
st peanuzanyu yka3aHHOM 11€JIA MOCTABJICHBI CIAEAYIOIINE 3a0auu:

1) vcciaemoBaTh TEOPETUYECKYIO OCHOBY M TPABOBYIO CYIIHOCTh KPEIUTHOTO
JIOTOBOpa 1o npaBy Muanu, a Takke crnocoooB 00ecTeueH s UCTIOTHEHUS 00s13aTEILCTB 110
KpEIUTHOMY JIOTOBOPY;

2) ONIPECIUTh TOHSTHE, MPABOBYIO MNPUPOIY KPEIUTHOIO JO0rOBOpa, a TaKKe
croco0oB 00ecIeUeHUs] HCIIOIHEHUs O00s3aTeIhCTB MO KPEAUTHOMY JOTOBOPY B IpaBe
1059107078

3) BBIICTUTh M HM3YYHUTh CIOCOOBI OOECIICUCHHUs HCIIOJHEHUS O00S3aTelIbCTB IO
KpEeIUTHOMY JIOTOBOPY B NpaBe MHIUM U UX 3JIIEMEHTBHI;

4) m3yunth (emeparbHOE 3aKOHOIATENbCTBO MHINM, a TakkKe 3aKOHOMATEIBCTBO
mTaToB MHAumM, perymupyromiee crnocoObl oOecleueHHs HCIOTHEHUS 005S3aTelIbCTB IO
KPEJIUTHOMY JIOTOBODPY;

5) uccnenoBaTh mpeneneHTel BepxoBHoro cyma Mumnu, a Takke Bhicokux cynoB
mTaTtoB MHAWMM, Kacawomuecs BOMPOCOB PEryJupoBaHUs CIOCOOOB oOecreueHus
UCTIOJTHEHUS1 0053aTENIbCTB 110 KPEAUTHOMY JIOTOBODPY;

6) mpoaHa M3UpPOBaTh BJIMSHUE AHIJIMACKOTO TpaBa Ha Pa3BUTHUE COBPEMEHHOTO
3aKOHO/ATeNbcTBA MHANM B 4acTU COCOOOB OOecreueHus UCIOTHEHUsI 00s3aTeIbCTB 110
KPEIUTHOMY JI0TOBODPY;

7) pacCMOTPETh U M3yYUTh OCHOBHBIC JOKTPHUHAIBHBIC MOIXObI, BHIPaOOTaHHBIC B
VWHIUHCKOW IOPUINYECKON HAYKE, a TAKKE OCHOBHBIE B3IJISIJIbl U MPEJACTABICHUS O MIPUPOJIE,
CYIIIHOCTHU U crioco0ax o0ecTneueHus UCTIOJIHEHHS 00s3aTeIbCTB MO KPEAUTHOMY JIOTOBOPY B
npase Muauu;

8) BBIABHUTh  OCOOCHHOCTH, TMPEHMYIIECTBA M  HEJAOCTAaTKHM  KaXJIOro U3
aHAJM3UPYEMBIX CIIOCOOOB OOECTeYeHUsT HCIOJHEHUS O00s3aTeIbCTB MO KPEAUTHOMY

norosopy B Muauu;



9) naTh NMpakTHYECKUE PEKOMEHIAIIMH POCCHUHCKUM (U3NYCCKHUM U IOPUIMYSCKUM
JULAM, YYaCTBYIOIIMM B Ka4€CTBE KPEAUTOPOB, 3a€MILUKOB, 3aJI0T0JJaTENeH, TOPYUUTENEH,
JepKaTeliel 3ajuora, a TakKe TPETbUX JIMIl B paMKaX OTHOIICHUMW MO KPEAUTOBAHUIO, MPU
BBIOOpE U MPUMEHEHUU CIIOCO00B 0OecreueHus 0043aTeNIbCTB MO 3aKOHOATENbCTBY MHanH.

Kputepuem ot0opa ykazaHHBIX HpOOJIEM SIBISETCS CTENEHb UX 3HAYUMOCTH B
paMKax McclieyeMON TeMBbI JIJIsl IPaBOBOM TEOPUU U CYJCOHON MPAKTUKU.

O0bexTOM JAHHOTO IUCCEPTAllMOHHOTO UCCIIEOBAHUS SIBJISTIOTCSI
MIPABOOTHOIIEHUS, OMpPENENSIoNMe MPAaBOBOM pEXHUM, a Takke OCOOCHHOCTH CIIOCOOOB
oOecriedeHus UCTIOJTHEHUS 0053aTeNLCTB MO KPEIUTHOMY JIOTOBOPY.

IIpeaMeToM JaHHOTO JUCCEPTAIMOHHOTO HCCIEIOBAHUSA SIBJISIOTCS HOPMBI
JIOTOBOPHOTO U TOProBoro mpasa Muanu, a Taxke cyneOHbIe Ipele/IeHThI, Peryaupyrolme
KOMILJIEKC MPaBOOTHOIICHUM, CBSI3aHHBIX C TApaHTUSMH, 3aJIOTaMU U MHBIMH CIIOCOOaMH
oOecriedeHusi 00s3aTENBLCTB IO KPEAUTHOMY JIOTOBOpPY B mpaBe WHauu, wux
JEHCTBUTEIIBHOCTD, BUBI, & TAK)KE OCOOCHHOCTH MX IMTPUMEHEHHS Ha TTPAKTHUKE.

CreneHp pa3padOTAHHOCTH TeMbl JIMCCEPTALMOHHOIO mHcciaenoBanusi. Ha
CErOJIHAIIHUM JIeHb B POCCHUMCKON HayKe OTCYTCTBYIOT BCECTOPOHHHE KOMILJIEKCHBIE
UCCJICIOBAaHUS, HANpaBJIEHHbIE HAa H3y4YEHUE CIOCOOOB oOOecreueHus O00s3aTeNbCTB 110
KpeauTHOMY foroBopy B npaBe Muauu. Jlorosop B mpaBe Muauu paccmarpuBaics K.M.
benukoBoil. MHctuTyT Bemnbix npaB B Muaum Obu1 u3yden O.B. IlporomomoBoil B
MoHorpadun «['paxkgaHckuii mpolecc W TpaKIAHCKOE 3aKOHOJATEIhCTBO B CTpaHax
Asuatcko-THUxo0KeaHCKOro perruoHa». OOIIMEe MOJOXKEHHS TPaXJAaHCKOTO U TOPTOBOTO
npaBa Uuaun Obun uccnenosansl B.I1. Mo3onmunbim B MoHorpaduu 1979 r.: «JInuHOCTS,
paBo, SKOHOMHUKaA coBpeMeHHoM MHauny», a Takke B yueOHbIX mocoOusix "['pakmaHckoe u
ceMelHoe IpaBo pa3BuBarommxca crpad’, 1989 r. m "I'paxagaHckoe M TOProBoe MpaBoO
3apyOexHbix crpan" 2004 r.; 3akon WMuaum o xoHtpakrax 1872 roma paccmarpuBancs
benoseim B.A. B 3-x cratbsix « uauiickuii 3akoH o gorosopax 1872 roga (OOmue cBeneHus,
o011 KOMMEHTApUN, OPUTHHAIIBHBIN TEKCT U PYCCKUN TIEPEBOI)».

Nmeromuxcst B pOCCUMCKON IOPUANYECKOU JTUTEPATYPE TPYIOB, HEMOCPEICTBEHHO
MOCBAIIEHHBIX OTAEIbHBIM UHCTUTYTaM IPaXKIaHCKOTO M TOProBoro npasa MHauu, kpaiine
HEJOCTATOYHO JUIsi (OPMUPOBAHMSI Y YYACTHHKOB KPEIUTHO-PACUETHBIX OTHOIICHUU
(pesuaentoB P® u Muauun) obmiero moHuMaHus crieluPUKU M OCOOEHHOCTEH CIOCOOO0B

oOecrieueHus] 0053aTENBCTB MO KPEOUTHOMY JoroBopy B mnpaBe HWuamn. CrocoOsbi



oOecrieueHHs] HCMOJHEHHS 0053aTelIbCTB MO KpeauTHOMY JoroBopy B Poccum
paccMaTpuBaJIM  Takve yuyeHble-paBoBeabl, kak K. AwnHenkoB, A.Il. bemo, M.U
bparunckuit, B.B. Burpsaunckuii, [{.A. Mensenes, JI.U. Meiiep, 10.B. Cadonona, C.A.
TapakaHOB U gpyrue.

B coBpeMeHHOUM OTEUECTBEHHOW IOPHUIUYECKON JUTEepaType eime He ObLIo
MOHOTpauii M JUCCEPTAUMOHHBIX pabOT, TOJHOCTHIO MOCBAIIEHHBIX CIOCO0aM
obOecrieueHHs] MCIOMHEHUSI 0053aTeNbCTB IO KPEAUTHOMY JAOroBOpY B mpaBe Wuauw.
VYyeOHas nuTeparypa, HOCBsIIEHHAs IPakJaHCKOMY U TOPrOBOMY IpaBy 3apyOeKHBIX CTPaH,
BbInylieHHas B PD, Takke HE CONEPKUT H3IOKEHUSI CIIOCOOOB 0OeCredeH s UCTIOTHEHUS
00s13aT€NLCTB MO KPEAUTHBIM J0roBopam B mpaBe WMuauu. OnHako JaHHBIA HHCTUTYT
IPaKJIaHCKOT O IPaBa pacCMaTPUBAJICS TAKUMH U3BECTHBIMU YUeHBbIMU-TIpaBoBeqaMu Muaumy,
kak S.A. Chari, S.N. Gupta, D.F. Mulla, C. Shroff, Sukhvinder Mishra, u mp.

MeToa0/10rH4eCKYI0 OCHOBY /JHCCEPTAMOHHOIO0 HCCJAEJI0OBAHUS COCTABISET
JTAATEKTUYECKUA METOJI aHAJIN3a, HAYyYHO-TIO3HABATEJIbHBIE BO3MOXHOCTH KOTOPOTO
MO3BOJISIIOT BBIIETUTH CIIOCOOBI 0OecTieueHus 00s3aTENbCTB M0 KPEAUTHOMY TOTOBOPY Kak
OTAENbHBI HMHCTUTYT. TakKe OCHOBY JHCCEPTAMOHHOIO MCCIEIOBAHUS COCTABUI
CPaBHUTEJIBHO IMPABOBOM METOJ HCCIEAOBAHUS, KOTOPBIA IMO3BOJHJI  BBIACIUTH
OTIIMYUTEIbHBIE OCOOEHHOCTH CIOCOOOB OOECleueHUs] HUCIOJHEHHS 00s3aTeNbCTB TI0
KPEIUTHOMY OrOBOpY B MIHIMM OT aHIIIMIICKOrO Mpasa, a TaKXke OT POCCUICKOTO Mpasa.

JluccepTaHTOM UCIOJIB30BAUCH CIIEIMAIbHBIE METOJbl MCCIEAOBAHUS, BKIIOUas
HUCTOPUYECKUN, CUCTEMHBIN, JOTHYECKUM, YTO IMO3BOJWIO MPOAHATU3UPOBATH MCTOYHUKHU
npaBa WHouu, perynmupyromnme crnocoObl oOecredeHusi 00s3aTeNbCTB MO KPEAUTHOMY
JIOTOBOPY, U UX pa3BUTHE, COOTHECTH aHTJIMUCKOE MPaBo U MpaBo MHuK B X B3aUMOCBS3H,
a TaK)K€ BBISIBUTH UX PA3TUIHSL.

Hcnonp3yeMble B TaHHOM JIHUCCEPTAMA METOJbl HCCIIENOBAHUS HE HUCKIKOYAIOT
UCIIOJIb30BaHUE JUCCEPTAHTOM B OTIEIBHBIX CIydasX MPOCTOr0 H3JI0KEHUs (PaKToB B
KayecTBE HEOOXOIMMON apryMeHTaIlMH, O0ajarlield OCTAaTOYHOW J10Ka3aTelIbCTBEHHOMN
CHJION, OTPAXKAKOIIEH OTAEIbHBIE BOIMPOCHI U3YYAEMOU TEMBI.

Teoperuueckasi OCHOBa HacToOsIero uccjeaoBaHusi. Jlns Oonee MOTHOTO U
BCECTOPOHHETO UCCIIEIOBAHMSI OTJCJIBHBIX CTIOCOO0B 00ecieYeH s 0053aTeIbCTB UCIIOIB30BaH,
B TOM YHCJI€, METOJI CPAaBHUTEIHHO-TIPABOBOIO aHAIM3a CIIOCOOOB OOECTICUCHUs UCTIOTHEHUS

00s13aTenbCTB B NpaBe MHaUM ¢ MOZOOHBIMH MHCTUTYTaMH B POCCHICKOM IpaBe. B cBsi3m ¢



3TUM, JTAHHOE JUCCEPTAIMOHHOE MCCIEAOBaHHWE OCHOBAHO Ha aHAJIM3€ OOIETEOPETHUECKHUX
MOHOTpa(pHUECKUX TPYIOB, CHEIHATM3UPOBAHHBIX HCCICIOBAaHUN W y4eOHOHM HMTEepaType
TaKUX CHEIUAIMCTOB MO0 MEXIYHAPOJHOMY YaCTHOMY MPABY, MEKIYHAPOIHOMY IMyOIUIHOMY
MpaBy, CPaBHUTEILHOMY IPABOBEACHHIO, TPAXKIAHCKOMY MpaBy M Teopuu mpama, kak [I.I.
AnexkceeBa, K. AaaenkoBa, B.B. be3oaxa, K.M. bemukosoii, beinosa B.A., M.B. BonommHo#,
J.J. I'pumm, JILb. JopH, H.®. 3a6poaunoi, K. Jlusannesa, /[.1. Metiep, B.}O. OnuniioBoit,
T.B. Onangep, W.C. Ilonosa, JI.A. IlonkoBa, O.B. Ilportomonosoii, . PamGepr, [O.B.
Cadononoii, H.I'. Cemmmotunoii, C. Yeszape, A.B. UepHbIxX u jp.

AHanmu3 pa0oT BBINICHA3BAHHBIX YUYCHBIX MPABOBEIOB TMO3BOJKII aBTOPY JTaHHOU
JUCCEpPTAllMK  OMpPEACINTh W HCCIEN0BaTh CHOCOOBI oOOecmeueHus 00s3aTeNbCTB 110
KpEeIUTHOMY J0TOBOpPY B WMHIWM, TO3BOJSAIOINIME CTOPOHAM MHHHMH3HPOBATH PHUCKH B
paMKax KpeAUTHBIX TPAaBOOTHOIIICHUM.

[Ipu co3ganuu TeopeTHueckoi 0a3bl U MOHATUWHOIO aIapara JUCCePTAIIHOHHOTO
UCCJIEAOBAaHUSL HCIOJIB30BAINCH TPYAbl M BBIBOABl YUYEHBIX-CICIIUATUCTOB B 00JIaCTH
OaHKOBCKOTO, JOTOBOPHOTO, MEXIYHApOIHOTO YacTHOro mpaBa MHIMHM, B YaCTHOCTH,
paboThl TaKUX M3BECTHBIX MHIUNCKUX YYEHBIX-IpaBoBeOB, kak P.R. Aiyar, M.J. Aslam, A.
Banga, A.K. Bansal, S.A. Chari, ms. A. Ganguli, Gupta, H. Jayesh, M.A. Fraser, R. Grover,
M. Rawat, dr. P.P. Saxena, C.I. Shroff, M. Sukhvinder; a taxxe cyncOHBIC MpEICACHTHI
BepxoBHoro cyna Wuauum, Beicokux cynoB mraroB bombelt, KanbkyrTra, Anxapa,
Annaxaban, Jlenmu, MymoOaii.

Bonbioe BAusiHME HAa CTAaHOBIIGHHME 3aKOHOJATenbcTBA MHaAnu B cepe kpeauTHo-
pacueTHhIX OTHOIIECHUH OKa3ajo MpaBo MeTponoiuu — BenukoOpuranuu. Kak u B npyrux
AHTJIMACKUX KOJIOHMSX, 3aKOHOJATelIbHbIe akThl MHIMM pa3pabaThIBaJuCh Ha OCHOBE
MOJIOKEHUN aHTJIMMCKOTO CTaTyTHOTO W o0miero (mpereaeHTHoro) mpasa. bomee Toro,
OTJICNIbHBIC CYJIeOHBIC TIPEIEICHThI, KoTOpble ObuTH NpuHATH [Tanaroii Jlopmos, CyneOHbIM
komutretroM TaitHoro CoBera BenukoOputanuu no 1947 1. u B HacTosiee Bpems
HCIIOJIb3YIOTCS MHJIMMCKUMU CyJIaMd B KadyeCTBE MCTOYHUKOB IIpaBa IMPHU OMPEACICHUU
MOHATHSA, TPABOBOM MPHUPOIBI, CYIIHOCTH [JIi OTHAEIBHBIX CIOCOOOB oOOecreueHus
00513aTeNbCTB IO KPEAUTHOMY J0T0BOpPY. [l0aTOMY B pamMKax JaHHOTO UCCIIEIOBAHUS ObLIN
U3yUYCHBI TakXke pabOThl aHTIMICKMX y4YeHBIX-MPABOBENOB, Takux kak J. Bergamin, A.G.

Guest, Ch. Proctor M. Rowe, Sulton and Shan-non, P.R. Wood, u mp.



C momeHTa ooperenus Muaueii HezaBucuMocTH (1947 r.) 3aKOHOAATENIECTBO CTPAHBI
CTaJ0 pa3BUBAThCs MO caMocTosTenbHOMY IyTH. C 1947 r. HOpMaTUBHO-TIPABOBBIE AKTHI
napiamenta WMuauu, cyneOnbie mpeneaeHTsl BepxoBHoro cyna Muauu, a Takxke CyAOB
HITaTOB CTAJIM OCHOBHBIMH MCTOYHUKAMU, PETYIUPYIOIIMMHU IPABOOTHOILLIEHHUS, CB3aHHBIE
co cocobaMu obecriedeHus: UCTIOTHEHHUS 00513aTENbCTB MO KPEAUTHOMY JOTOBODPY.

HopMaTuBHO-IPAaBOBO  OCHOBOM  HACTOSIIEI0  HCCJEI0OBAHMS  SBJISIOTCA
MEXJIyHApOJHbIE TMPAaBOBbIE akThl, (eaepaTIbHOE CTAaTyTHOE 3aKOHOAATENLCTBO MHauwu,
3aKOHOJATeNbCTBO TaToB MHmuu, npenenentsl BepxoBHoro cyna Muanu u Beicokux cynoB
IITaTOB.

[Togpo6HOMY aHanu3y OBUIM MOJABEPTHYTHl TaKMe BHYTPEHHHWE MCTOYHUKHU IpaBa
Wumuun, xak Code of civil procedure (1908), Transfer of Property Act (1882), Banking
Regulation Act (1949), Indian Contract Act (1872); Registration Act (1908), Indian stamp
Duty Act (1899), Companies Act (2013), Depositories Act (1996); Usurious Loans Act of
India (1918), Enforcement of Security Interest Act (2002) (SARFAESI Act) Specific Relief Act
(1963) u ap.

Nudopmanmonnoii 0a30ii JAUCCEPTALNMOHHOIO HCCAEA0BAHUA TOCITYKWIN
nyOJMMKAIMi B HAay4YHBIX >KypHaJlaXx M TMEPUOJUYECKUX W3JAAHUAX, JaHHBIE OTYETHOU
uH(popManuu B cepe KpeTUTHO-PACUETHBIX OTHOIIIEHUH, co/iepskaiuecs B cetu HTepHeT,
CalThl 3aKOHOJATEIILCTBA W CYAEOHBIX mpereaeHToB Mumuu, Takue, kak indian kanoon,
OpUIMAIIbHBIA CalT mpaBUTEIbCTBA BenukoOputanuu, WHPOPMAIMOHHO-CIIPABOYHAS
cucrema Koncynerant [ltoc, a Takxke MaTepuaibl, COOpaHHBIE aBTOPOM.

Hay4ynasi HOBM3HA JIMCCePTALMOHHOIO MCCJEA0OBAHMSA 3aKIOYAETCA B TOM, YTO
OHO TpencTaBiIsieT coOOW OaHO U3 TEpBhIX B Poccum wmccienoBaHmii HamOoliee
pacrpoCTpaHEHHBIX CIIOCOOOB O0OECTICUCHMS] WCIIOTHEHUsI 0053aTeNbCTB IO KPEIAUTHOMY
noroBopy B mpaBe MHIMM U 0COOCHHOCTEH WX MPUMEHEHHUS B MPAKTHUKE BBHUIY Pa3BUTUS
JIBYXCTOPOHHUX TOPTOBO-3KOHOMHUYECKUX OTHOIICHHIA.

B pamkax 1aHHOTO AMCCEPTALMOHHOTO UCCIIEIOBAHUS IPOAHAIU3UPOBAHBI pAHEE HE
u3BecTHbIe B Poccum pemenus BepxoBHoro cyna Muauu, a Takxe CyJ10B IITATOB.

Kpome TOro, aBTOpOM BBISIBIEHBI OCOOCHHOCTH NpPHUMEHEHHs (eaepaabHOro
3aKoHoAaTeNbcTBa MHAMM M 3aKOHOJATENbCTBA IITATOB 110 YKa3aHHOM TeMe B cynax Muauu,
KOTOPBIE MOTYT OBITh MOJIE3HBI KAK POCCUUCKUM (PU3UYECKUM U IOPUIUYECKUM JIUIIAaM, TaK U

BCEM 3aMHTEPECOBAHHBIM 3TOM TEMATUKOM.



Ha 3amuTry BBIHOCATCA CJIeAYIOLHe MOJ0KEHUS U BbIBOABI, B PAMKaX KOTOPBIX
aBTOPOM  paccMaTpUBaeMON JHMCCEPTAllMM OTpPa)K€Ha HOBHU3HA PaccMaTpUBAaEMOrO
UCCIIENOBAHUSA:

1. B ocHOBY mpencTaBieHU O KPEAUTHBIX JOTOBOPaxX, OTPAXKAE€MbIX COBPEMEHHOMN
WHJUNACKOW JIMTEPAaTypo IO JOTOBOPHOMY MpPaBy, BXOIAT MHOTHE IIOJIOXKEHUS,
BbIpa0OTaHHbIE OPUTAHCKUMU MPABOBEAMU JINOO 3aKPEIUISBIINECS HEKOTJa B OpUTAHCKHUX
3aKOHOJATENIbHBIX AaKTaX; COBPEMEHHas WHAMMCKas CcyJeOHas MpakTUKa OIEepUpyer
JOKTPUHOM TpelieienTa “stare decisis”).

2. Mexay HOpMamMu CTaTyTHOIO M MPEUEJEHTHOIO JIOTOBOPHOIO IIpaBa
coBpeMeHHON MHauu, OTHOCSIMMHCS K OOECIEYEHUIO0 HCIOJIHEHHUS KPEIUTHBIX
0053aTeNbCTB, CYIIECTBYET [OBOJIbHO TECHAsl CBsI3b, YXOJsIas CBOMMH KOPHSAMH B
KOJIOHUAJIBHBIM NEPHOJ WHIWKWCKOTO HOpPMOTBOpYecTBa. Tak, aencrByromme B HMHann
3aKOHOJIaTEJIbHBIE aKThI O IOFOBOPAaxX, B YACTHOCTH, 3aKOH O KOHTpakTax 1872 r. u 3aKOH 0
chenkax ¢ umyiectBoMm 1882 r., ObUIM pa3paboTaHbl HA OCHOBE MPEIEECHTOB, CO3JaHHBIX
pemiennsimu Cyneb6Horo komutera [lanatel mopaos u TaitHoro coera BemukxoOputanum.
MogepHu3zanuusi psiia OCHOBHBIX IOJIOXKEHUH STUX 3aKOHOB 1OCJI€  JTOCTH>KEHUS
HE3aBHUCUMOCTH OCYILECTBIAECTCSA B UHAMM ¢ y4eTOM PELEIEHTOB, CO3/1aBAEMbIX HHAUNCKOM
cyneOHOI MpaKTUKOM, HanboJiee BayKHBIE U3 KOTOPBIX COIEPKATCs B pelieHusIx BepxoBHOTo
cyna Muaun BeICOKUX CYZIOB IITATOB, B YaCTHOCTH, B pemreHusx mo genam «ONGC v Saw
Pipes» (2003); «State Bank of India v. Mula Sahakari Sakhar Karkhana Ltdy (2005); « Punjab
National Bank Ltd. v. Shri Vikram Cotton Mills Ltd.» (1969); «Kaveripatnam Subbaraya
Setty Annaiah Setty Charities Trust vs. S.K. ViswanathaSetty» (2004).?

3. YcTaHOBIEHO, YTO B KpPYre HMCTOYHHUKOB COBPEMEHHOI'O WMHJMKCKOIO IIpaBa,
OTHOCSIIETOCS K 00eCIEeYeHUI0 MCIOJHEHUsI 00s3aTeNbCTB U3 KPEIUTHBIX JOTOBOPOB, HA
IIEPBOM MECTE HAXOIATCS HOPMBI IIPELIEACHTHOTO IIPaBa, CO34aBaeMOI0 MPAKTUKOMN BBICIINX
cyaoB Uuaum.

4. B oTHOIIEHUX, BOZHUKAIOIINX U3 TPAHCTPAHUYHBIX TAPAHTUN U KOHTPrapaHTH,
BaXHOE 3HAUYCHME MPUAACTCS MHAUNCKON cyne0HO0# npakTrkoil EnnnooOpa3HbiM npaBuiiaMm
i rapantuii o Tpebosanuio (URDG), u3naBaembiv Mexxaynapoanoit Toprosoii [anats

B [Tapuxe (ICC).

2 IlepeueHb OCHOBHBIX npeliejeHToB BepxoBHoro cyaa Hnuu 1 BEICOKHX CYZOB IITATOB JIaH B PHIOKEHUH K HACTOSILEMY
JUCCEPTALMOHHOMY HCCIIEOBAHUIO.
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5. BuumaHue poOCCHUUCKMX  CYOBEKTOB  MPEANPUHUMATEIILCKOTO  IpaBa,
MOJIJIEP>KUBAIOIINX JICTIOBBIE CBSA3M C WHIAMICKUMHU MapTHEPaAMH U 3aUHTEPECOBAHHBIMHU B
JOCTAaTOYHO TIOJIHOM MPEACTaBICHUH O Hambosee pacmpocTpaHeHHbIX B Wuamm cmocobax
oOecrieyeHus] MCTIOIHEHHUS] KPEIUTHBIX JOTOBOPOB, 3aCIyKMBAeT OBbITh OOpalIeHHBIM Ha
TaKOW crmoco® obOecredeHnss WCIOTHEHHS O0S3aTEeNbCTB MO KPEAUTHOMY TOTOBODPY, Kak
Oe3yciioBHas TapaHTHSA. DTOT CIOco0 ocBoOOkmaeT OcHedumapa OT HEOOXOIUMOCTH
npuberaTh K KaKHM-JTHOO WHBIM JIEHCTBHUSM JUIS YJOBJICTBOPCHHS CBOMX TpeOOBaHUWU 11O
rapaHThy, Kpome mpeabsBieHus Tpeboanus depe3 SWIFT nubGo WHOro mMCEMEHHOTO
TpeOOBaHUSI.

6. MHanMiiCKOM KpEIWTHOM IIPAaKTHKE HW3BECTEH BECbMA IMIMPOKUH JHAINA30H
croco0oB obOecrieueHusi WUCHOJNHEHUSI KPEAUTHBIX JOTOBOPOB TOCPEACTBOM 3ajora
HEJIBIDKUMOCTH, OXBATBIBAIOIIMH, B YaCTHOCTH, IPOCTOH 3ajor HeaBmxumoctu (Simple
mortgage); 3ajor HEIBMXHUMOCTH C YCIOBHOW Tpojaaxeil oObekta 3amora (mortgage by
conditional sale);  y3ydpykrapHblii 3amor HeaBwkHMOCTH (USufructuary mortgage);
aHTIMHCKuiA 3aor HeasmxkumoctH (english mortgage) u np.

[Tockonbky pa3iauuus MEXKIYy HHUMU  ONPENENSIOTCS  OCOOEHHOCTSIMH B
pacmpesienieHuH TpaB U O0S3aHHOCTEH MEXAY 3al0rofarelieM W 3ajJorofepiKareieM, Mph
MPAKTUYECKOM BBIOOpE TOTO WJIM MHOTO U3 HUX CIIEAyeT 0co00e BHUMaHHUE oOpamiarh Ha
TaKyl0 Pa3sHOBHIHOCTH JTOro cmocoba obecredeHus, Kak «aHOMAJIbHBIA  3JIOT
HeaBIKUMocTH» (anomalous mortgage).

Ero otnmdaet BO3MOXHOCTD UCIIOJIB30BAHMS B €70 KOHCTPYKITUHU 3JIEMEHTOB JIPYTUX
BUJIOB 3ajJ0ra HEJIBMKUMOCTH, 4Yallle BCEr0 MPOCTOr0 H Yy3y(QpyKTapHOTO 3ajora
HEJBM)XKMMOCTH, a TAK)KE 3aJI0Ta HEJIBUKUMOCTH C YCIIOBHOM IMpoJiaXkeit 00beKTa 3ajora.

HaGop mpaB u 005S3aHHOCTEH, KOTOPBIA MOTYT 3aKPEIUTh YYaCTHUKH KPEAUTHOTO
JIOTOBOpA TIOCPEICTBOM HCIIOIH30BAHUS ATOTO BHJIA 3aJI0Ta, OKA3bIBAETCSI BEChbMa ITUPOKUM,
a o0ecrieueHNe WCIIOJIHEHUS! BO3HUKIIETO 00S3aTENbCTBA JOCTUTAETCS BeChMa THOKUM H
JTUHAMUYHBIM KOMIUIEKCOM OO0eCnedYuTeNnbHbIX Mep. B To ke Bpems, oOmias CTpyKTypa
OTHOIIICHUI MEXIy 3aJorojaTelieM W 3alloTO/ep)KaTesieM, TeHepupyeMas TaKuM BUIOM
3ajmora, OCTaércs HEYETKOW B CTENECHHW, HE WCKIIOYAIONIeH MOTEHIMAIbHBIX PHCKOB
NPU3HAHUS OCIIOPUMBIMU OTJIEIBHBIX €r0 YCJIOBHHA. ABTOp pa3AelsieT MHEHHE TeX

HHHHﬁCKHX IMPaBOBCIOB, KOTOPLIC YCMATpUBAIOT B COXpPAaHCHUU TaKOM HEYETKOCTU
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CBHUJIETENBCTBO HEIOCTATOYHO MOJHOTO YPETYJIMPOBAHUS ATOTO BH/1Aa 3AJIOTOBBIX OTHOLIECHHI
WHJUNACKUM 3aKOHOJATEIIEM.

CreneHb 10CTOBEPHOCTH BHIHOCUMBIX aBTOPOM Ha 3alIUTy HAYYHBIX MOJOKEHUH,
BBIBOJIOB U pEKOMEHJAIui, cHOpMYIHMPOBAHHBIX B HACTOSINEH IuccepTaluu, 000OCHOBaHA
MHOTOILJIAHOBOM S3MMIMUPHUUECKON 0a30i MCCleI0BaHUS, KOTOPYIO COCTaBWIM CYJICOHBIC
npeneaeHTsl, paccMoTpeHHble BepxoBubiM Cynom WHanu, BeicOkMMH CcynaMu IITAaTOB
Wannn.

Teopernueckasi 3HAYUMOCTH [MCCEPTALMOHHOIO HccaenoBaHusA. (OCHOBHbIE
MOJIOKEHUSI TAHHOW UCCePTAllMU MOTYT CIY>KUTh 0a30i JJIs JalbHEHUIIEro UCCiIeI0BaHus
Pa3IMYHOrO  POJa  TEOPETHYECKHX  BOMNPOCOB  TPAHCITPAHUYHOTO  KPEAUTOBAHUS,
UCIIOJIb30BAHUS PA3JIMYHBIX CIIOCOOOB oOecrieueHus 003aTeNIbCTB, PETYIUPYEMBIX TPABOM
Nunun. IIpoBeneHHBIM CpaBHUTEIBHO-TIPABOBOM aHANIM3 3aKOHOJATENbCTBA MHauw,
Benukobpuranuu u PO, nocsimeHHOro croco6am o0ecredeHus HCTIOTHEHUS 00s3aTeNbCTB
M0 KPEAUTHOMY JOTOBOPY, MO3BOJISIET O0JIee MOJHO OLIEHUTH CYIIECTBYIOIINE MPOOJIEMBbI B
chepe perylupoBaHHUs TPAHCHAIIMOHAIBHBIX KPEIUTHO-PACUETHHIX OTHOIICHUNA M y4ecTh
HAKOILJICHHBIH OIBIT.

IIpakTnyeckass 3HAYUMOCTb IMCCEPTAMOHHOIO MccJIe0BaHus. V3110)KeHHbIE B
paMKax JJaHHOM TUCCePTAIMOHHON PaboThI UccienoBaHus GeaepaaIbHOr0 3aKOHOJaTEIbCTBA
Nunuu, a Takke MECTHOTO 3aKOHOJATeIhCTBA IITATOB, CYACOHBIX TPEIEACHTOB,
MOJI3AKOHHBIX AaKTOB, HCCJENIOBAaHUN YYEHBIX-TIpaBoBenoB WHauu, BenukoOputanuu u
Poccuu, MOryT OBITH MCIIOTB30BAHBI FOPUCTAMU JJIA TPAKTUUYECKOTO MPUMEHEHHS B paMKax
TOPTOBBIX M TPAXKIAHCKUX OTHOLICHUM M JUISI LEJIEl COBEPIIEHCTBOBAHUS T'PAXJAHCKOTO
3akoHoAarenscTBa PD B chepe KpenuTHO-pacyeTHBIX OTHOIICHUH.

Marepuansl JaHHOW JHUCCEPTAlUM MOTYT OBITh HCIOJIB30BAaHBI B Y4eOHO-
METOJIMYECKUX TENISIX MPU U3YUCHHH Kypca IPakIaHCKOTO U TOPTOBOTO MpaBa 3apy0em HbIX
CTpaH, MEXJIYHAPOIHOTO YaCTHOTO TMpaBa B IOPUINYECKUX YUeOHBIX 3aBeneHusX Poccun u
3apyO0eXHBIX CTpaH, a TaKXKe MPU TMOJATOTOBKE YYEOHBIX M METOJMYECKHX TOCOOHH 1Mo
BBIIIICHA3BAaHHBIM JIUCIUTIIIMHAM.

Anpobanusi pe3yJbTaTOB HccaeA0BaHUsl. OCHOBHBIE TMOJIOXKEHMS, a TaKKe
BBIBOJIBI, CJEJAHHbIE B paMKaxX JAaHHOTO JUCCEPTALMOHHOTO HCCIEAOBAHMUS, MOJIYYUIIU
anmpoOalvio B BBICTYIUICHHSIX aBTOpa JaHHOW JUCCEpPTAllMUd C JOKJIaJaMH Ha Hay4HO-

NPAaKTUYECKUX KOH(EpEeHLHUAX, a TaKKe NPU PACCMOTPEHUH M OJOOPEHHU MaTepUalioB
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JMCCepTAIMY Ha 3acelaHiH Kaeaphl IPaIaHCKOTO MpaBa, MpoIecca U MEXIyHapPOIHOTO

yactHoro npasa IOpuauueckoro nuucturyra PY JIH.

OCHOBHbIE TIOJIOKEHUS HACTOSALIEH JAHMCCEpTAllMM HAlUId OTpaXkeHue B 9
nyOJMMKausax aBToOpa MO TeMe UcciefoBaHus (5 — B M3AaHUAX, pekoMeHaoBaHHbIX BAK
Poccun).
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Oubnnorpa@uueckoro CHUcKa W OJHOIO MPWIOKEHHS K TEKCTy JuccepTaluu
MOCIIEZIOBATENILHO PACKPBIBAIOIINX TOHSATHE, MPABOBYIO MPHUPOAY, a TaKkKe OCOOCHHOCTHU
KPEJIUTHOTO JOroBOpa B mpaBe MHauu, a Takke CHOCOOOB OOECIEUeHUs] HUCTIOTHEHUS
0053aTeNbCTB 10 KPEAUTHOMY JIOTOBOPY B TipaBe MHauu.

Copnepxamuecsi B JUCCEpPTAllMU TOJOXKEHMsI, BBIBOJABI, a TaKXKe MaTepHualibl
UCIOJIb30BAJIMCh aBTOPOM B paMKax y4eOHOTO IpoIliecca B MPENo1aBaTeIbCKOM MPAKTUKE —

Ha CCMHUHAPCKHUX U IIPAKTHYCCKUX 3aHATHAX I10 MCXKAYHAPOAHOMY YaCTHOMY IIpaBy.
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I1. COAEPKAHUE PABOTDI

Bo BBeieHNMH 000CHOBaHA aKTyaJbHOCTh TEMBI JUCCEPTAMOHHOTO MCCIIEOBAHUS,
OTIpeIeNIeHbI CTENEHb Pa3pabOTaHHOCTH, LIETU U 331a4d TUCCEPTALIMOHHOTO UCCIeI0BaHuUs,
YCTaHOBIIEHBI ~OOBEKT W TPEOMET JIUCCepTallH, YKa3aHbl METOJOJIOTHYecKas,
TEOpeTUYecKas, a Takke HOPMaTUBHO-TIPABOBAask OCHOBBI MCCIIEIOBaHUS, PACKPHITA HAy4Has
HOBH3HA IUCCEPTAINH, OTIPe/Ie]IeHa HOpMaTUBHAs 0a3a Ha OCHOBE HCTOYHUKOB npaBa Muanu
u P®, chopmynmpoBaHbl OCHOBHBIE TOJOXECHHUS W BBIBOJABI, BHIHOCHMBIC Ha 3aIllUTY,
JI0Ka3aHbl TEOPETUYECKAsi U MPAKTUUYECKasi 3HAYMMOCTh JUCCEPTALIMOHHOTO UCCIIEI0BAHMUS,
YCTAHOBJIEHA CTEMEHb JIOCTOBEPHOCTH BBIHOCHMBIX AaBTOPOM Ha 3alIUTy HAYYHBIX
MOJIOKEHUM, BBIBOJIOB, CPOPMYIUPOBAHHBIX B JUCCEPTAllUM, yKa3zaHa HHGopMmaius o0
anpoOaIy pe3yiabTaToB JUCCEPTALMOHHOTO UCCIEA0OBAHMUS.

IlepBasi riaBa auccepranuu «KpeauTHBIN J0roBop M cnocodbl odecrneyeHus:
00513aTeJILCTB M0 KPeIUTHOMY JIOTOBOPY» BKIIOYaeT B cebst 3 maparpada. B mepBom
naparpage «Ilonsitue, o01Iasi XapaKTePUCTUKA U YCJOBHS KPEIUTHOrO J0Tr0OBOPa)»
PaccMOTpEHBI MOAXOABI K ONPEICTCHHUIO TIOHITHS KPEIUTHBIN TOTOBOP, CHOPMHUPOBAHHBIC B
pamkax mpaBoBoi cuctembl MHmum. B nmmteparype KpeawTHbIE WM 3aeMHBIE OTHOIICHUS
3a4acTyr0 0003HAuYaroTCsl TepMUHOM loan. B KpeauTHBIX JOroBOpax HEPEAKO BCTpeyaeTcs
tepmuH facility. B anrnumiickoil mpaBoBOM AOKTpHUHE TOJ KpPEeIUTHBIM aoroBopom (credit
agreement) MOHMMAETCs JIOTOBOP, B COOTBETCTBHM C KOTOPHIM OJIHA CTOPOHA - KPEAUTOP
(lender) 06s13yeTcst mpeaOCTaBUTH JICHEKHBIE CPEICTBA IPYTOM CTOPOHE - 3aeMINUKY (borrower)
Ha OTIpeJIeNICHHBIX JIOTOBOPOM YCJIOBHUSIX M HA YCTAHOBJICHHBIN CPOK.

B Wuauu moHsTHE «KPEIUTHBIM JOrOBOpP» OBUIO BIIEPBBIC 3aKPEIIEHO B AKTE O

KpeIMTOBaHUU MHAMKCKOTO perroHa benramus 1940 r. benramus (6enr. 9%, anri. Bengal) —

HMCTOPUYECKUHN PETHOH B CEBEPO-BOCTOYHOM YacTH 0kHOM A3un. Cerosiasa benranus pa3aenena
mexnay Uuaueit (3anannas benranus — mrar Ha Boctoke Haumn) u rocyaapctsom banrnazaer
(Bocrounas benranus).

[Ipn xapakTepuCTUKE KPEIWTHOTO JOrOBOpa MHIWWCKUMH YYEHBIMH, B YaCTHOCTH,
M.J. Aslam, M. Sukhvinder, V. Gupta, ucnons3yercs CpaBHUTEIHHO-TIPABOBOM aHaIH3
CXOJHBIX WJIM IPSIMO IPOTUBOMOJIOKHBIX HHCTUTYTOB OJHOW OTPACIIH MpaBa.

M.J. Aslam ucnonp3yeT CpaBHUTEILHBIA MPABOBOM aHaW3 B cBoei padote «Legal

aspects of Bank Lendingy», B wactHOCTH, B 1. 1 (CpaBHEHHE KpeauTa U MPEIBAPUTEIHHOTO

15



3aiima) . M. Sukhvinder ucronp3yeT cpaBHUTEIBHO-TIPABOBOM aHAM3 B cBoel kHHTe «Banking
law and practice» .

CornacHo cT. 2 (4) naHHOr0 AKTa 0 KpeIMTOBAHUU «KPEAUTHBIM IOTOBOPOM SIBJIIETCS
JIOTOBOP, IO KOTOPOMY JIF0OOMY JIUILY MPEIOCTABIISIIOTCS IEHEKHBIE CPENICTBA, UCIIONIb3yEeMbIe
UM HUCKJTFOUMTENFHO JJI1 KOMMEPUECKHX Iiefieil». B uacTHOCTH, 3aeMHBIE EHEKHBIE CPECTBA
MOTYT OBITH MCIIOJIB30BaHbl JUIsI TOPrOBIIM, TOPHOAOOBIBAIOIIEH, arpapHOM WM HHOU
POMBIIIIICHHOCTH, CTPaxOBaHUs, TPAHCIOPTa, OAHKOBCKOTO Jena WM B cdepe pa3BUTHS
CIOPTUBHO-Pa3BJIEKAaTEIbHOIO OW3HEca, WM C LEeNblo (paxTa MPUCTAHU, TPY3UUKOB WM
HOJPSAAYUKOB, WM JJISl JIFOOBIX JPYTUX BO3ME3JHBIX leJieil B KaueCTBe COOCTBEHHUKA WIIM
NPUHIINAIIANA, WK areHTa, WK rapaHTa.

Kpenutneiii noroBop B npaBe VHanu cpaBHUBAETCs ¢ JOroBopoM 3aiiMa. 1o uroram
CPaBHHUTEIBHOTO aHATHM3a aBTOPOM JHMCCEPTALUH BBISIBICHBI OCOOCHHOCTH JOTOBOpPA 3aiiMa H
KPEIUTHOTO JOrOBOpa, peryiupyeMbix mnpaBoM Wuanu. Takxke aBTOpOM AuccepTaluu
UCCII€I0BAaHbl IPUHIUIBI KPEAUTOBAHMS (IPUHLIMIT COXPAHHOCTH (00ECTIEYeHHOCTH ), TPUHIUI
JUKBUIHOCTH, MPUHIMII BO3ME3JHOCTH) U OCOOEHHOCTH HX TPHUMEHEHUs, U YCJIOBHS
KPEIUTHOTO JIOTOBOpa IO 3aKOHOAATENLCTBY MHIuM. YCIOBUS KPEeIUTHOrO JOrOBOpPA
MOJpa3IC/ISIIOTCS Ha: a) IpeaBapuTebHbie ycnoBus (condition precedents), 60) ocHOBHBIC
ycioBus (main terms), u B) KOBEeHaHTHBIC YCJIOBHS (covenants).

Bo BropoMm naparpadge «Maaycckoe TpaiMuMoOHHOE IPAaBO M AHIJIMICKOE NIPaBo,
KaK HCTOYHHUKH NPaBa coBpeMeHHoil UHIum, peryjupyouiero cnocodbl odec-nmevdeHust
HCTIOJTHEHUSI 00513aTEJLCTB MO KpPeIUTHOMY JIOTOBOPY» TIPE/ICTaBICHA HSBOJIOIHS
HCTOYHHUKOB MPABOBOTO PETYIHMPOBAHUS CLIOCOOOB 00ECTIeUeHUs HCIIOTHEHUSI 00513aTENbCTB I10
KpPEIUTHOMY JI0TOBOpPY B npase Hanu. ABTOpOM 000CHOBBIBAETCSI TE3UC O TOM, YTO IOCKOJIBKY
WNuaus — 310 cTpaHa obuero npasa v ObIBIIAsi KoJoHUs BenukoOpuTanuu; 1o OOJBIIMHCTBO
COBPEMEHHBIX CTAaTYTHBIX UCTOYHHUKOB MPABOBOTO PEryIMPOBAHUS CIIOCOOOB 0OecreueHus
UCTIOJTHEHHUS 00513aTENIbCTB M0 KPEAUTHOMY JTIOTOBOPY, MPUHSTHIX B KOJOHUATBHBIN MEPHO.
Ha OCHOBAaHMHM OCHOBHBIX IMPHUHLIMIIOB U IPELEICHTOB aHIJIMHCKOTO IMpaBa, MPOAOJIKAIOT
JIeCTBOBATh U ceroHs. IMEHHO B 31OXy KooHUabHOW VHIMM ObUTH IPUHSATHI OCHOBHEIC
HOPMaTHBHO-TIPAaBOBbIE aKThl MHIWMM, B KOTOPBIX 3aKpEIUIEHBI CIOCOOBI ObOecredeHus
UCTIOJHEHHUSI 0053aTeNbCTB MO KPeIUTHOMY H0roBopy. Cpeau caMbIX M3BECTHBIX - 3aKOH O
koHtpaktax 1872 r. (The Indian Contract Act), a Takxke - 3aKOH 0 CIEIKaX ¢ UMYIIECTBOM

1882 r. (The Transfer of Property Act). Jlumb oTnenbHbIC YKa3aHHBIX 3aKOHOB ObLIN
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IPUBHECEHBI IOJI BIMSHUEM HMHIYCCKOTo mpasa. B wactHoctu, B 3akoH 1882 roga Obuin
BHECEHBI IOJIOKEHUS WHJIYCCKOrO IpaBa, PETYIUPYIOIINE WHCTUTYT noaapkoB. OaHakxo,
MEPEYNCIICHHBIE aKThl HE YHACJIEIOBald TMOJIOKEHUST MHAYCCKOTO IMpaBa B OTHOIICHUU
croco0oB oOecreyeHus] HUCIOJIHEHUs 0053aTeabCTB  KpeauTHoOMY noroBopy. Ilocie
oOpeTeHUsi CTpaHOW HE3aBUCHUMOCTH MapiaMeHTOM WHauu ObLT NPUHAT PsAJl 3aKOHOB
(cTaTyTOB), KOTOpBIE PETYIUPYIOT TOPSAIOK OOpalleHusi B3bICKAHWS Ha HMYIIECTBO,
nepeaHHOE B 3aJI0T BO BHECY/IEOHOM MOPSIAKE, MOPSAOK UCIIOIB30BAHUS OT/ACIIbHBIX BUJIOB
croco0oB o0ecreyeHus] UCTONHEHUs1 00s3aTenbeTB. Cpeld TaKuX aKTOB MOXHO Ha3BaTh
3akon HIUM O CEeKbIOPUTHU3ALINN, BOCCTAHOBJICHUS (PMHAHCOBOT'O UMYIIECTBA, a TaKkKe 00
oOpaiieHrH B3bICKaHUs Ha 3aokeHHoe umymectBo 2002r. (The Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest Act). C yuetom
BBIIIIEU3JI0OKEHHOTO, aBTOPOM JIMCCEPTAlUU JIETAETCs BAXKHBIA BBIBOJI O TOM, YTO MEXKIY
HOpPMaMHU CTaTyTHOTO M TMPELEICHTHOrO JOrOBOPHOIO IpaBa cOBpeMeHHoW WMuHauw,
OTHOCSIIIIUMUCSL K OOECIEUEHUIO HCIOJHEHUS KPEIUTHBIX 00s3aTeNbCTB, CYIIECTBYET
JIOBOJIBHO TE€CHAsI CBA3b, YXOASIIasi CBOUMU KOPHSIMH B KOJOHUAIBHBIN NEPUO UHIUNCKOTO
HOpMOTBOpYecTBa. Tak, nedcTByromue B MHAMM 3aKOHOJATENbHBIE aKThl O JOTOBOpax, B
YaCTHOCTH, 3aKOH O KOHTpakTax 1872 r. u 3aKOH O caeiikax ¢ umyiiectBoM 1882 r., ObuIn
pa3zpaboTaHbl Ha OCHOBE MpereneHToB, co3gaHHbix Cymnom [lanater nopaoB u CyneGHbIM
koMmuteToM TaiiHoro coBeta Benukobpuranun. MoaepHu3aius psijia OCHOBHBIX MOJI0KEHUM
MEPEUHCIICHHBIX 3aKOHOB TOCIE JTOCTHKEHUSI HE3aBUCUMOCTH OCYILEeCTBIsIeTCsl B MHANM ¢
Y4E€TOM TPEIeICHTOB, CO3/IaBAEMbIX MHIUMCKOHN CYZeOHOM TPaKTUKOM, HanboJiee BaXKHBIE U3
KOTOPBIX cojJiepKarcs B pemieHusx BepxoBHoro cyna Muaun Beicokux cynoB mTaroB, B
YaCTHOCTH, B pemieHusx no aenam « ONGC v Saw Pipes» (2003); «Fateh Chandy» (1963) ,
«Delkon India Pvt. Ltd.» (1997), «State Bank of India v. Mula Sahakari Sakhar Karkhana
Ltdy (2005); «Punjab National Bank Ltd. v. Shri Vikram Cotton Mills Ltd.» (1969); «Taj
Trade And Transport Co. Ltd»(1991); «RamNagappaShetty» (1987); «Kaveripatnam
Subbaraya Setty Annaiah Setty Charities Trust vs. S.K. ViswanathaSettyy (2004);
«DhankiMahajany» (1968).

OnHOI U3 OCHOBHBIX OCOOCHHOCTEH MHAMNCKOTO MpaBa SBJIAETCs 00palieHue Cya0B
Wumum x joktpuHe «stare decisis» - ciieoBaHUM CyJOM JIOTHKH TPEIBUIYIIHX PEIICHUN
caMoro CcyiecOHOTO OpraHa WU e BBIIMIECTOSIIEH Cy1Ie0HONM UHCTaHIIMKU. JIOKTpruHA BO3HUKIIA

B AHIVIMMCKOM IIpaBe, HO HalUla CBOE OTpaXCHWE B IIpaBe coBpeMeHHOW Munun.
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Ucnonb3oBanue mpeleIecHTOB B KaUYeCTBE UCTOUHUKA IpaBa Havanock B Uuauu ¢ 1831 roxa,
xoraa cyaes Sadar Diwani Adalat BeiaBrHYI W€ 0 HCOOXOAMMOCTH IIPABOBOI'O OCHOBAHHS
JUIs JOKTpuHBI «Stare decisis». laHHblld mpuHIMI ObUT 3akperieH B ¢T. 212 3akoHa o
[IpaBurensctBe Uumuu 1935 1. B cootBerctBUM co cT. 141 xoHctutymmu Muaauum 1949r.
pewenust BepxoBHoro cyna Munnu, kak cyzna BbICIHIEH MHCTAHILIMM, UMEIOT 00Jie€ BBICOKYIO
IOPUINYECKYIO CHITY TI0 OTHOIICHHIO K CyAaM, ACHCTBYIOIIMM B TOCYJIapCcTBE. AHATOTHYHBIMN
NPUHIMT TTpUMEHseTCsl BhicoknMu cyamul iratoB HAMK TI0 OTHOIICHUIO K Cy/laM HU3IICH
uHcTaHIMK. OCHOBHBIM MCTOYHUKOM CY/ICOHBIX TpereeHToB B Hauu sBisieTcss BepxoBHBII
cyn Muaum, nesTebHOCTh KOTOPOTO PeryaupyeTcs KOHCTUTYIHer NHuu.

B cBsi3u ¢ 3TUM aBTOPOM JUCCEpTaiid OOOCHOBAaH BBIBOJ O TOM, YTO B OCHOBY
MPEACTaBICHUH O KpPEIUTHBIX JIOTOBOpAxX, OTpPakKaeMbIX COBPEMEHHOW WHIUHCKOM
JUTEPATypoOll 1O JOTOBOPHOMY TIpaBy, BXOIAT MHOTHE IIOJIOKCHHS, BBIpaOOTaHHBIC
OpUTaHCKUMH  TIpaBOBedaMH  JIMOO  3aKpeIUISIBIIMECS  HEKorgja B OpPHTaHCKHX
3aKOHOJATCIIBHBIX aKTaX; COBPEMCHHAs WHAWKCKas CyacOHas TMpaKkTUKa OIEPUPYET
JTOKTPUHOM TperieieHTa (‘‘stare decisis”). BcneacTBue 3TOro aBTOpOM JUCCEPTAIlMH OBLI
ceNlaH BaKHBIM BBIBOJL O TOM, YTO B Kpyr¢ MCTOYHMKOB COBPEMEHHOTO WHIMICKOTO IMpaBa,
OTHOCSIIIIETOCS K 00ECIEUEHUI0 00S3aTeNLCTB U3 KPEAUTHBIX JIOTOBOPOB, Ha TIEPBOM MECTE
HAXOJATCS HOPMBI TIPEIIeICHTHOTO TIpaBa, CO3[aBaeMOr0 MPAKTUKON BRICIINX CyI0B VHIMH.

B tperbem nmaparpage «Croco0b1 odecriedeHust 00513aTeJILCTB 110 KPeAUTHOMY
J0OTOBOPY» aBTOPOM IIpeJCTaBjcHAa OOIIas XapaKTEPUCTHUKA CIOCOOOB oOOecTeUeHUs
UCTIOJTHEHUST 00S3aTEIIBCTB 110 KPEAUTHOMY JIOTOBOPY B TipaBe MHaMH, a TakkKe BBIJICICHBI
oTnenbHble  crmocoObl:  3amor  (pledge/mortgage), rapaHTUK/OaHKOBCKHE TapaHTUU
(guarantee/bank guarantee), oopemenenue (charge), mpaBo yaepxkanus (lien) u HeycToiika
(penalty/ reimbursement of damages). ABTOp OTMEYaeT, YTO HOPMBI, PETYIUPYIOLIHE
crocoObI oOecIieueHHs NCTIOJIHEHHS 00s13aTeIbCTB B NpaBe MHuu, He CUCTEMaTU3UPOBAHbI.

ABTOp AuccepTanuy o0pamaeT BHUMAaHKUE HA TO, YTO MHIUUCKUE-YICHBIC IOPHUCTHI,
B yacTtHOCTH S.A. Chari, M.J. Aslam, Sukhvinder Mishra, D.F.Mulla He paccmaTtpuBarot
CITOCcOOBI 0OeCTICUCHUS UCITOTHEHHS 00513aTEILCTB B KAY€CTBE CHCTEMBI, COOTBETCTBCHHO HE
OPUBOAAT KJIACCU(PUKALMIO CIIOCOOOB 00OEcredeHnuss HCIONHEHUsI 0053aTelNbCcTB 110
KpeAUTHOMY J0roBOpY. [lo MHEHUMIO aBTOpa AaHHOW IUCCEPTAINH, OTCYTCTBHE MOJOOHBIX
KjJaccupuKkalmuii cnoco0oB obOecreueHuss HMCHOJHEHUs 0053aTeNbCTB MO KPEAUTHOMY

JIOTOBOPY 00YCITIOBJICHO TeM, uTo Hus SBIsSIeTCS CTPaHOM OOIIeTo mpasa.
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Opnako, [ Lened ompeAelieHHss MHOrooOpasus crnoco0oB oOecredeHust
UCIIOJTHEHUSI 00s513aTeNbCTB MO KPEIUTHOMY JOTOBOpPY B mpaBe MHauu, aBTOp cUHMTaeT
HEOOXOJAUMBIM MIPUBECTH pa3IMIHbIEC KIACCU(PUKAIMN YKAa3aHHBIX CIIOCOOOB, MPHUBEICHHBIC
POCCHIMICKUMHU YYEHBIMH IOPUCTAMH, B YAaCTHOCTH, AaBTOP  TNPHUBOAMUT CJEIYIOLIUE
KJIacCU(pUKALMKA CIOCO00B 00ecreyeHus] UCIIOHEHUs 00s3aTenbeTB B npase Muauu: 1. B
3aBUCUMOCTH OT XapakTepa O00eCleUUTEeNbHBIX Mep; 2. M0 CyOBEKTHOMY COCTaBy; 3.
nojApaszAelisisi cnocoO0bl oOecreyeHus 00s3aTeNbCTB, UMEIOIME MEHEe 00eCTIeUUTEIbHBIN
XapakTep, a TakKe UMEIoIMe KaueCcTBO HamboJjee MOJHO U HAJIEKHO 3alIUTUTh UHTEPECHI
KpeauTopa; 4. JOrOBOPHOTO OOCCIEYEHHUsT IO KPEAUTHOMY JOTrOBOpY / 3aKOHHOE
o0ecrieueHme 1Mo KpeJUTHOMY JOTOBOPY.

Bropas riaaBa agucceprauun «['apaHTHsi M MOPYYHTENHCTBO KAaK CHOCOOBI
o0ecrieyeHUs1 UCTOJHEHHs 00513aTeJILCTB M0 KPeAUTHOMY J10roBopy B npase Muaum»
00BbeIMHSCT TpHU Maparpada.

B nepBom naparpadge «O nonsituu gorosopa rapantuu (Guarantee Contract),
a0roBopa o Bosmemenuu norepb (Indemnity Contract), mnopyunresbcrse (suretyship) B
HNupuiickom 3akoHe o noroopax 1872r.» aBTOpOM HCCIIEIOBaHbI MOHSATHE TapaHTHH,
JIOTOBOpa TapaHTHH, IPOBEICHO CpaBHEHHE rapaHTHH/IoroBopa rapantunm (Guarantee
Contract) ¢ moroBopoM mopy4utesbeTBa (Suretyship), a Takke ¢ J0roBOpOM O BO3MEILCHUN
noteps (Indemnity Contract).

ABTOpPOM ompeneieHbl CIEAYIINUe OTJIMYUS JIOTOBOpa TapaHTHH OT JOTOBOpPa O
BO3MEIICHUH TIOTEPh: a) YUCIO CTOPOH; 0) OOBEKT; B) CYIIHOCTh OTBETCTBEHHOCTH IIO
o0s3aTenbeTBY. Takke MpeCcTaBIeHO CpaBHEHUE JIOTOBOpa rapaHTu (guarantee contract) u
nopy4urenscTBa (Suretyship). ABTopom auccepTamnuy Mo J4epKUBaCTCs, YTO UCTIOIh30BaHHE
B MHAMICKOM 3aKOHE O KOHTpakTax 1872r. tepmuH «sUrety» nms oOo3HaueHHUs JHIIA,
MPEIOCTABIISIFOIIETO TapaHThIo («guaranteey), BBOIUT B 3a0TyKJeHUE OTHOCUTEIHHO TOTO,
Kakoi JOroBOp HMMEETCS B BHIY — JOTOBOP TapaHTUH WM JOTOBOP TOPYYHTEIHCTBA?
[TopyuutensctBo (pratibhavyam) ©Obuto u3BeCTHO JApPEBHEMY HMHIYCCKOMY IIpaBy.
Omnpenenenue mopyduTenbecTBa conmepxutcs B Yajnavalkya-smiriti (oono u3z ocnosmwix
RUCAHUU CMpUmMU 8 UHOyusme, OpeeHe-UHOULUCKUL COOPHUK HACMAGIeHUl Npaso8oco U
penucuo3nozo  xapakmepa). COTIAaCHO JaHHOMY OIPENEJICHHIO IOJ  JOTOBOPOM

MOPYUYHUTCIIECTBA MMOHUMAJICA AJOTOBOP MEKAY KPECAUTOPOM H TpeTBCI‘/JI CTOpOHOﬁ, HEJIBIO
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KOTOpOro OBbUIO COXPAaHUTh JOBEPUE KPEIUTOpA K NOHKHUKY (00ecneduTh HCIOJHEHHE
0053aTeNbCTB JOIKHUKA).

B HacTosiee Bpemsi, B TpyJax M3BECTHBIX MHIUNUCKUX npasosedos S.N. Gupta, M.
Sukvinder, M.J. Aslam oTcyTcTByeT oOmHCaHHE HHCTUTYTa MOPYyYHTENIbCTBa (suretyship),
AQHAJIOTMYHOTO 0 COICPKAHUIO HHCTUTYTY MOPYUYUTENBCTBA, peryiupyemMomy npasom PO.

BonbIIMHCTBO MHIUMNCKUX aBTOPOB paccMaTpUBAE€T HOPMBI, 3aKpEIUICHHbIE B
cT.cT.124-147 3akona 1872r. Kak TOJOXKEHHUS, PETYIUPYIOIIKME JOrOBOP TapaHTUU
(Guarantee Contract), rae cTopoHa, Ipe0oCTaBIsAIONIast FapaHTHIO HAa3bIBACTCS «guarantory.
MHorue aBTOpbl YIIOMUHAIOT TEPMHUHBI «SUrety» u «guarantor» Kkak CHHOHUMBI.

Bo BTOpoM mnaparpajge «/loroBop rapaHTHH M ero YCJOBHSI» aBTOPOM
JUCCepTalliy MPOaHAIU3UPOBAHbl OCHOBHBIE YCIOBUS JOroBopa rapantuu. [loMmumo 3Toro
aBTOp JMCCEPTAIMM MPHUXOAMT K BBIBOJAY O TOM, YTO TapaHTUs OO0JaNaeT CIeAYIIUMU
MPEUMYIIECTBAMHU B paMKaX CUCTEMBI CIIOCOO0B 00ecriedeH s 00513aTeIbCTB 110 KPEIUTHOMY
noroBopy B mpaBe Muauu: a) TpaHCrpaHWYHBIA XxapakTep; 0) MPOCTOTa NMPUMEHEHUS; B)
paszHooOpasue chep npuMeHeHus 6aHKOBCKOW rapaHTUH/TapaHTHUU.

OaHuM U3 BHJIOB TapaHTUU sBisieTcss OaHKOBCKash rapantus. B cBs3u ¢ 3Tum
aBTOPOM JIMCCEpTAllMM paccMaTpUBAETCS IMpaBoBas MPUPOJA U TapaHTUU M OaHKOBCKOMU
rapaHTuH, a TaKKe MPUBOAUTCA CyneOHasi MPAKTUKA MO JAaHHOMY BOIIPOCY.

B Ttperbem naparpade «IIpaBa u 00513aHHOCTH CTOPOH 110 JOTOBOPY raApPaHTHH
aBTOPOM JaHbI 0011asi XapaKTePUCTHKA U aHAJIU3 MIPaB U 00513aHHOCTEH CTOPOH IO JOTOBOPY
rapanTun B npaBe Muann. CTopoHaMu JOTOBOpa rapaHTUH, MOAYMHEHHOTO TpaBy WHanm
sBisitoTcs: 1) rapanT (surety), 2) oenedpuumap (creditor), u 3) mpuamunana (principal
debtor).

["apanToM Mo 0aHKOBCKOW rapaHTHUX MOKET ObITh TOJIbKO OAHKOBCKAsl OpraHu3aIus
COIJIaCHO CT. 6 3aKOHa O peryJIMpoBaHMM OAHKOBCKOH nestenbHocTH Mumuu (The Banking
Regulation Act, 1949), rapanToM 1O WHBIM rapaHTHUSIM MOXET OBITh JH00E JeecrnocoOHoe
muro. [TpuHIMIanom no rapanTUy MOKET OBITH JTH000€ JeeCIOCOOHOE JHIIO.

B yerBepToM maparpadge «Buabl rapaHTHi» aBTOPOM JIaH Pa3BEPHYTHIN aHAIN3
IPaBOBOTO PETYJIMPOBAHUS OCHOBHBIX BUAOB rapanTtuii B Unauu. Otmedas MHOrooOpasue
BUJOB TrapaHTHil (OaHKOBCKMX TIapaHTHI), MPENyCMOTPEHHBbIX IpaBoM WMHauu, aBTOp
BBIJICITAII OCOOCHHOCTH TapaHTUil HMCIOJHEHHUs 00s3aTelbCcTB MO JoroBopy (perfomance

guarantee/ performance warranty bond). JlaHHbI# BHI rapaHTHH MOXET ObITh HCITOJIb30BaH
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B Ka4ecTBe criocoba obecredeHns 00sA3aTeNnbCTB MO0 KPEAUTHOMY JIOTOBOPY B Cydae, €Clin
OPUHIMIAT OepeT B CTOPOHHEM OaHKe KPEAMT WIHM 3aliM, KOTOPBIH YaCTHYHO/MIOJIHOCTHIO
MOJKET OBITh 00ecrieueH OaHKOBCKOM rapaHTHEN, KOTOpas IpeIocTaBIeHa 00CTyKUBAIOIIUM-
O0aHKOM TpUHLHUIATA. ABTOp JOUCCEpPTAIlMM TaKXe CUHUTAeT HEOOXOAMMBIM OOpaTUThH
BHUMAaHHE POCCUUCKHX CYyOBEKTOB IMpPEANPUHUMATENBCKOTO IpaBa, MOAJEPKUBAIOIINX
JIEJIOBBIE CBA3U C MHAUNCKUMH MapTHEPaMHU, U 3aMHTEPECOBAHHBIX B JIOCTATOYHO MOJHOM
MpeACTaBICHUM O Hauboliee pacnpocTpaHeHHbIXx B WHauum cmocobOax oOecrieueHus
UCTIOJIHEHUSI KPEAUTHBIX JOTOBOPOB, HA Takoil cmoco0 oOecrieueHrus HCIOIHEHUs
0053aTeNbCTB MO KPETUTHOMY JIOTOBOPY, Kak Oe3ycloBHAs TapaHTUs. DTOT BHJI FapaHTUU
0ocBOOOXKIaeT OeHedurapa OT He0OOXOAMMOCTH MPUOEraTh K KAKUM-JIMO0 UHBIM JIEUCTBUSM
JUTSL yTOBJIETBOPEHUSI CBOMX TpeOOBaHUI MO TapaHTUU, KPOME NpeIbsBICHUS TpeOOBaHUS
yepe3 SWIFT n10o nHOro nucbMeHHOTo TpeOOBaHUS.

ABTOpPOM TakXe HCCIEOBaHbl CIEAYIOIINEe BUIBI TapaHTUH: a) TapaHTHH,
OpelocTaBisieMble B OOECIeUYEeHHWE HUCIOJIHEHHWS HEMAaTepUalbHBIX  005A3aTENbCTB
(penyranmonnsie Tapantun) (Integrity Pact Guarantees); 6) rapanTuu, IpeIoCTaBIsIeMbIe
MATEPUHCKUMHU KOMIIAHUSIMU; ). TApaHTHH, TPEOCTABIIIEMbIE B MOJIb3Y CYJOB; €). INYHBIC
rapanTum pykooauteneil kommanuii (Directors personal guarantees); »x). BHEIIIHETOPTOBEIC
rapaHTUd W KOHTprapantuu. llo wuToramMm paccMOTpeHHUsi [aHHBIX BHUJIOB TapaHTHUH,
perynupyembix npaBoM WHauu, aBTOp AuMccepTalMy MPUXOAMT K BBIBOJY O TOM, YTO B
OTHOLIEHMSIX, BO3HMKAIOUIMX W3 TPAHCIPAHWYHBIX TapaHTUH W KOHTPrapaHTHil, Ba)KHOE
3HaUEHUE MPUIACTCS MHIMNUCKOM cyneOHOM mpakThukod EanHO00pa3HbIM mpaBuiiaM ajs
rapantuii o tpeboBanuto (URDG), mzgaBaembiM MexayHnapoauoit Toprosoii [TanaTter B

[Mapmxe (ICC).

I'maBa III pguccepranmm «UHCTUTYT 3ajl0ra Kak Ccnocod oodecrneyeHus:
HCIIOJIHEHHUS 00513aTeJILCTB 0 KPEAUTHOMY A0roBopy B mpase Unaumw» coctout u3 3
naparpados.

B nepsom naparpadge «llonsitue M yciaoBusl 3a/10ra IBHKMMOI0 UMYILIECTBA
(pledge) u 3a;10ra HeABUKUMOCTH (mortgage)» aBTOp UCCIIEAOBAII IOHITUE U COJICPIKAHUE,
a TakKe OCHOBHBIC YCIOBUS 3ajora JABIDKMMOro umymectBa (pledge) u 3amora
HEABMXKUMOCTHU (mortgage), peryiaupyeMbix npaBoMm Muaun. Takke ObLTH pacCMOTPEHBI U

NPOAHAJIM3UPOBAHBl MPAaBOBasl IpPUPOJA JIOrOBOpa 3ajiora. 3aJlor  IMOApPa3yMEBaeT
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BO3HUKHOBEHHE MPABOOTHOLIEHUIN MEX]y COOCTBEHHUKOM HMMYIIECTBA (3aJI0r0JaTesieM) U
UHBIM JIULIOM (KPEAUTOPOM) B Cllydae BOSHUKHOBEHUS MEKY HUMH B3aHMOOOSI3bIBAIOIETO
IIPABOOTHOILIEHUS B OTHOIIEHUH JAHHOTO UMyIecTBa. KiItoueBbIM yCIIOBHEM 3aJI0Ta B IIPaBe
Wumuu sBisiercs: npeaocrapieHre umyinectsa (bailment) ogHum auIoM B MoNb3y Apyroro
JUISL TOCTUKEHUSI KaKOM-THOO0 LIEH; MOCHIE €€ TOCTHKEHUS UMYILECTBO Oy/eT BO3BpAIICHO
WIM HUCIOJIb30BAHO MHBIM 00pa3oM B COOTBETCTBHH C IIEJIAMH JIHMIIA, MPEIOCTABUBIIETO
JTAHHOE UMYILECTBO.

Bropoii maparpag «IIpaBa W 003aHHOCTH CTOPOH II0 JOIOBOPY 3aJi0ra
ABMKMMOro umyiecrsa (pledge) m nmorosopy 3ajiora HeIBHKMMOCTH (mortgage)»
COJIEP>KHUT aHAJIN3 OCHOBHBIX IPaB U 00SA3aHHOCTEN CTOPOH IO JI0TOBOPY 3aJ10ra ABMKHUMOIO
umymiectsa (pledge), 3amora neaBmxumMoctu (mortgage) B npase Muauu.

3anmoroaareneM MO JOTOBOPY 3ajiora MOXET ObITh, KaAK OJHO JHI0, 00Jaaaroliee
npaBoM COOCTBEHHOCTHM Ha TpEIMET 3ajora, Tak M TpyIa JHWIl, BiIaJeolas MpaBoM
cOOCTBEHHOCTH Ha MpEeAMET 3ajlora B J0JisAX. B ciydae, eciau 3aiorogaTesieM BBICTYMAET
«paradanashin lady»®, To noxnuce naHHOrO 3aM0rOAATENs JOJKHA TAKKE IOJKPEILIATHCS
MOJIMIKCHIO JIF00OTO APYTOTO WieHA CEMbU MYKCKOTO TOJIa.

3anoronepxareneM — ABJSIETCS — JUIO, 0Osi3arenscTBO(a) Tepesl  KOTOPBIM
o0ecreynBaroTCs MepeaBaeMbIM B 3aJI0T OOBEKTOM. 3alIoroJiep:KaTeseM MOXET ObITh He
TOJIbKO KPEAUTOP, HO M CIEUUaTIbHOE JIMIIO — TaK HA3bIBA€MbIl Jlep)KaTeib oOecrieueHus
(pledge or mortgage holder), kotopoe Ha OCHOBaHUH CIIEITUAIILHOTO COTJIAIICHUS.

[TomMuMoO BbIIIEYKAa3aHHOTO, aBTOPOM MPEJICTaBIEH 0030p MpaB M 00s3aHHOCTEH
TPETBUX CTOPOH IO JOrOBOpY 3ajiora B npase MHanu (OpraHbl rocyJapcTBEHHON BJIACTH
Wunuu, nepxarenb ooecnieueHus, y3yhpyKTapuii).

Tpernit maparpa¢g «Buabl 3aj0ora U ux kKiaccupukauus B npase HUuaum»
UCCJIEIOBAHUIO NIPAaBOBOTO PETYJIMPOBAHUS OCHOBHBIX BUIOB 3ajora B MHianu. ABTOpOM
OBLTH BBIJICIICHBI 3aJI0T IBM)KHUMOTO U HeJaBrkuMoro umyiiectBa (pledge and mortgage), B
paMKax MpaBOBBIX KOHCTPYKLHN KOTOPBIX, MPE3OMUpPYETCS Iepeaada NpeaMera 3ajora B

(bakTUUECKOE BIAJICHUE OT 3aJ0rojarelis 3ajorojepkareiro u odpemeHnenue (charge), npu

3 «Paradanashin lady» - 910 meByIKa, KOTOpasi OCTAETCS MO OIEKOI B CHILY TPaIMIMil CBOG CeMbH MM OOLIUHBI B
nemoM. OHa He IOKHJAET CBOETO JIoMa M MOXET OCTaThCsl HETpaMOTHOW. B cirydae, eciu 3Ta IeBYIIKa HCIOTHSET AU
3aKIII0YaeT KaKoi-1100 KOHTPAKT, TO B HEM CTAaBUTCA TAKXKE IMOAIINCH JIF000T0 Apyroro 4j€Ha CEMbU MYKCKOTI0 110J1a, B
IIPOTUBHOM ciaydae JIAaHHBIN KOHTPAKT Oyner HEJEHCTBUTEIIEH. URL:
http://www.lawyersclubindia.com/experts/Pardanashin-women-72461.asp (nara oopamienus: 31.01.2016).
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KOTOpoM TipeaMeT oOpemenenus (charge object) ¢akrtudeckn oOrpaHudeH B CBOECH
000pPOTOCTIOCOOHOCTH, OJTHAKO OCTAETCS B (DaKTHUECKOM BIIAICHIH 3aJIOTOIATEIS.

Nupuiickoil KpeauTHON MpaKTUKE M3BECTHBI CIEAYIOIIME BUJBI 3anora: 1) 3amor
HeaBIKUMOcTH (Mortgage); 2) 3ajor ABMKUMOro umyinectsa B meiaom (pledge); 3) samor
0COOBIX BHJIOB UMYIIIECTBA: 3aJIOT BO3AYIITHBIX ¥ MOPCKHX CYJIOB U 3aJI0T JICCHBIX MacCHBOB
(special types of the pledge: airplanes and ships pledge; forests land pledge); 4)
MOCJCIYIOMMN  3a0or  JBW)KMMOTO wMMyInecTBa (Sub-pledge), mocnenmyromuii  3aior
HEIBIKUMOCTH (SUb-mortgage).

B 3aBucMMOCTH OT TOpsifKa Tepeladyd IpaBa BIAJCHHS OOBEKTOM 3ajiora OT
3aJI0ro/IaTellsl 3aJIOTOJIEPKATENIO 3aJ0T HEJIBMKHMOCTH IOJIPA3/ICISIETCs] Ha CIEIYIONIUe
MOJIBUJIBI: ) IPOCTOM 3aJI0T HEABMXKUMOCTH (Simple mortgage); 6) 3a10r HeIBHYKUMOCTH TO]T
yciaoBueM mpoxaaxu (mortgage by conditional sale); B) y3ydpykrapHbiii 3ajor
HeaBmwkuMocTu (Usufructuary mortgage); r) anraumiickuii 3ajior HemsmwkumocTH (english
mortgage); A) 3ajlor HEABMKUMOCTH TIOJ  YCJIOBHEM Tiepefaud  JOKYMEHTa,
TIOJITBEPIKTAOIIETO MTPaBO COOCTBEHHOCTH Ha 00BEKT HeABMXUMOCTH (mortgage by deposit
of title of deeds); ¢) anomanbHBII 3a510T HeABXKUMOCTH (anomalous mortgage).

[TockONbKy — pa3iMyusi MEXAY HHUMH  OINPEICISIIOTCS  OCOOCHHOCTSIMH B
pacmpeiefiCHHH TIpaB U 00sS3aHHOCTEH MEXAY 3aJ0rojareiieM U 3ajorojepikareieM, Ipu
NPaKTHYECKOM BBIOOpPE TOTO WIJIM MHOTO W3 HHUX ClIeAyeT 0co00e BHHMaHHE oOpaliarh Ha
TaKyl0 Pa3sHOBHIHOCTH 3TOr0 croco0a o0ecreYeHus, Kak «aHOMAJILHBIA  3aJIOT
HeaBIKUMocTH» (anomalous mortgage).

Ero oTiinyaet BO3MOYKHOCTb MCIIOJIB30BAHUS B €70 KOHCTPYKIIUHU 3JICMEHTOB JIPYTHX
BUJIOB 3ajJ0ra HEABM)KMMOCTH, 4Yallle BCEro TPOCTOr0 | y3y(ppyKTapHOTO 3ajora

HEJIBIKUMOCTH, a TAaK)Ke 3aj70ra HEeJBMYKUMOCTHU C YCIOBHOM Mpoaakeil o0beKTa 3ajora.

I'maBa IV guccepramum «UHble cnoco0bl o0ecnevyeHUs HMCIOJHEHUS

0053aTeJIbCTB 110 KPEeANTHOMY /10roBopy B npaBe Muaum» pasaeneHa Ha 3 naparpada.

B nepBom mnaparpade «OOpemeHenue (charge) kak cmocod oOecrneyeHus:
HCNOJIHEHUSI 00513aTEeJILCTB 10 KPeAWTHOMY J0TOBOPY» AaBTOPOM JaH aHaju3
oOpemeHeHus 3aimoroM (Charge) kak crmocoba oOecreueHusl UCIIOHEHUST 00SI3aTeIILCTB 110
KpeauTHOMY jgoroBopy B mnpaBe Mumuu. [lox oOpemeHenuem 3amorom (charge) B mpase

I/IH)II/II/I IMOHUMACTCA IIpaBO 3ajJ0oroaareisd, Ui KpeauTopa, MOJIYUUTbh UMYIICCTBO B CBOIO
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NO0JIb3y TIOCPEACTBOM IMPHUAAHMUS €My cTaryca OOpEMEHEHHMs 3aJ0oroM B KauecTBe
o0ecrieueHus1 00s3aTENILCTB MO IUIATeXy. B 3TOM ciydae kpenutop OyneT HMMETh
a0COJIIOTHBIE [TPaBa B OTHOUIEHUH JJAaHHOTO UMYILECTBA.

[TpaBoBas npupoja 0OpeMEeHEeHHs UMYILECTBA 3aJI0I0OM M0 KPEeIUTHOMY J10TOBOPY,
II0 MHEHMIO aBTOpPa HACTOSIIEH OUCCEPTALMM, 3aKJI0YACTCS B BOSHUKHOBEHUH BEIHOTO
paBa y KpeIuTopa B OTHOLIEHHMH OOpEMEHsSeMOro MMYyILECTBa AJis Leneld obecnedeHus
UCIIOJIHEHUS 0043aTENbCTB 110 KPEAUTHOMY J1I0rOBOPY. B oTiinume oT 3amora HeABMKUMOCTHU
TUTYJ B OTHOIIEHUU MpaBa COOCTBEHHOCTH KPEIUTOPY HE MepelacTCsl.

Bo BTropom maparpage «IIpaBo yaepxkanusi (lien) kKpeaMTopoM HMMYIIeCTBa
HOJKHMKA, KAK cI10c00 o0ecrneyeHHs HCIOJTHEHHA 003aTeJIbCTB 110 KPeAUTHOMY /1010~
BOPY» aBTOPOM BBISIBJIEHO, YTO B COOTBETCTBHMH C 3aKOHOJATENIbCTBOM MHanM nmox npaBom
ynepxanus (lien) moHumaercss mpaBo OAHKOB, arcHTOB, BJIAJICIBICB WIN YIPABIISIONIHX
TOBApHBIMU MPHUCTAHSMU U aJJBOKAaTOB BBICOKMX CYZOB M CTPaxOBBIX OpPOKEPOB yAEpKaThb B
KayecTBE O0ECIEUYEHMsI UCIIONHEHUS 00s3aTeNbCTB MEPEe] HUMHU, UMYIIECTBO JTOJIKHUKOB,
HaXOZIIEeeCs B UX PACTIOPSIKEHHH.

ABTOPOM JuccepTalui KOHCTaTUPYETCS, YTO MPABO yIEP>KaHUS 3aJI0I0JIepKaTeIeM
UMYILECTBA Yy 3aJI0T01aTeNsl UMEIOT MHOTO O0IIET0 ¢ MHCTUTYTOM 3ajiora B npase Uuauu, B
pe3ysbTare JaHHbIE MOHATHS MHOIZAA CMEIIMBAKOTCS Ha IPakTUKE. ABTOPOM AMCCEpTaLUU

TaKKe aHATM3UPYIOTCS OCHOBHBIC Pa3INuMs MEX]y 3aJI0TOM U TIpaBoM jepskanus (lien).

Tpernii maparpa¢g «Heycroiika (penalty/reimbursement of damages) kak
crocod odecneyeHUs1 UCMOJTHEHHUS 00A3aTeJILCTB 10 KPeAUTHOMY I0TOBOPY» IMOCBSIIECH
aHaJgu3y WHCTUTYTa HeycToWku B mpaBe Muauu. Ilpu sTom, aBTOp oOOpamaercs K
ompesiesieHusIM, cPOpMyIUPOBAaHHBIM OPUTAHCKUMU, UHIUHCKUMH, a TAKXKE POCCUHUCKUMU
npaBoBelaMU. ABTOPOM MPUBEICHO JIETaJbHOE OIpe/esieHue HEYCTOMKH, a TaKkKe CAeslaH
BBIBOJI O TOM, YTO JIa)K€ €CJIM CTOPOHAMH B paMKax J0roBopa ObLJIO OMpeAesIEHO YCIOBHE O
BO3MEIIEHUH YOBITKOB, CTOPOHE 110 KPEIUTHOMY JIOTOBOPY, KOTOpast MPEABSBIISET UCK B CY/T
C LIEJIbI0 BO3MEMICHHs YOBITKOB, HEOOXOAUMO MPEAOCTABUTH J0KA3aTebCTBA PAa3yMHOCTH
npenbsBieHusT TpeOOBaHMU MO BO3MENIeHUIO YOBITKOB. Cyl, paccMaTpHBAIONIUN UCK,
JIOJDKEH paCCMOTPETH MPEAbIBICHHBIE TPEOOBAHUS 110 UCKY M OIICHUTh UX 0OOCHOBAHHOCTH
U pa3yMHOCTh. B cilydae OTCyTCTBHSI JTOKa3aTelbCTB yiepOa, TpeOOBaHUS MOTEpPIICBIICH

CTOPOHBI IO BO3MEILIEHHUIO yIiepOa He MOT'YT ObITh YIOBJIETBOPEHBI.
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B xoHme guccepranmMM aBTOPOM TpUBENEH OuOnmorpaduyueckwii  CHHCOK,
coJIepKalIuii MEXTyHapOAHbIC HOPMATHBHO-TIPABOBBIE aKThl, HOPMATUBHO-TIPABOBBIC AKTHI
Wnnuu, BenukoOputanuu, PD, monorpadun, yueOHHKH, yuyeOHBIE MOCOOMS M HAay4YHBIE
CTaThH, JIUCCEPTALNH, CyICeOHBbIE MPEIeJeHTh, HOPMbI OOBIYHOTO TpaBa M AJICKTPOHHBIC
pecypchl, a Takxke Tabnuia CyJeOHBIX MPELEIeHTOB, B KOTOPOW MPHUBEACHO KpPaTKOE

COACPKAHNC OCHOBHBIX Cy,Z[e6HBIX IMpeucaACHTOB, UCITIOJIb30BAHHLBIX B pa60Te.
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YYMAUYEHKO UBAH HUKOJIAEBUY
(Poccuiickas ®@enepanus)

CIIOCOBbI OBECIIEYEHUA UCIIOJTHEHUSA OBA3ATEJILBCTB 11O
KPEJUTHOMY JOI'OBOPY B IPABE MH/IUN

JlanHast muccepTanus NOCBSIIEHa PACCMOTPEHUIO OCHOBHBIX aCIEKTOB U crienupuku
croco0oB oOecredyeHus] UCIOJIHEHUs 0053aTeIbCTB MO KPEAUTHOMY JOTOBOPY B IpaBe
%03 0107078

B pamkax naHHoW paOOThl paccMaTpHUBAIOTCS CIIOCOOBI 0OECIeUEHUs UCTIOTHEHUS
0053aTeNbCTB MO0 KPEAUTHOMY JOTOBOPY, KaK CaMOCTOSITEIbHBIE HMHCTUTYTHI IOTOBOPHOTO
npaBa Uuauu. B paMkax ux mpaBoBOro aHalin3a aBTOPOM JUCCEPTALIUM PACCMATPUBAIOTCA
UX OIpeJeieHus, TpaBoBas MpUpoia, 0COOCHHOCTH, YCIOBUS U BUJIBIL.

Oco0oe BHUMaHKE B paMKax JaHHOW TUCCEPTAIMH YACICHO BIUSHUIO aHIJIMICKOTO
npaBa Ha (OPMUPOBAHKE U PA3BUTHE CIIOCOO0OB 00eCIIeueHUs! UCTIONHEHUS 00S13aTENbCTB 110
KpEIUTHOMY JI0TOBOPY B npaBe Uuaum.

CHUMACHENKO IVAN NIKOLAEVICH

(Russian Federation)
COLLATERAL UNDER THE FACILITY AGREEMENT GOVERNED BY THE
INDIAN LAW

This PhD thesis is considered to the main features and the specifities of the collateral
under the facility agreement governed by the Indian law.

The main types of the collateral as the independent institutes of the contract law of
India are the subject of this PhD. This legal analyses is focused to the definition, legal nature,
special aspects, conditions and types of the collateral.

The special attention of this PhD thesis is focused to the influence of the English law
to the formation and development of the collateral under the facility agreement governed by
the Indian law.
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