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OBIIAA XAPAKTEPUCTUKA PABOTBI

AKTYQJIbHOCTh TeMbl [MCCEPTAIMOHHOIO HCCiel0BaHusi. [nyOokue wu
s deKTUBHBIE SKOHOMHYECKHE TpeoOpa3oBaHus, ocyiecTeisieMble B Kuraiickoii
Hapoanoii PecniyOnrike B COOTBETCTBUU C KYpCOM MOJIEpHM3AIMU U pedopm, cTaliu
BO3MOKHBIMU ~ Onarofapst  pa3paOOTaHHBIM  cHoco0aM  TOJYYEHUs  BHEIIHHX
(MHAHCOBBIX PECYpCOB, HOBEHINHMX TEXHOJOTHUW, a TakKe NPUMEHEHUS HOBBIX
METOJIOB  ympaBjieHusi OuzHecoM. HEBO3MOXHO TIEPEOLICHUTh 3HAYEHUE JUIs
coBpeMeHHOro Kwurtas AesTeNbHOCTH MNPEANPUITAA C YYaCTUEM HHOCTPAHHOTO
KanuTana. Pa3BUTHE HSKCHOPTHOIO MOTEHIMANa KUTANCKOM SKOHOMHKH, BBICOKHE
TEMITbI €€ pa3BUTHS, CO3/IJAaHNE HOBOTO TEXHOJOTUYECKOTO OOJIMKA MPOMBIIIICHHOCTH
— BCE ATHU pe3yJIbTaThl JOCTUTHYTHI B 3HAUUTEILHON MEpe C OMOpOoil Ha oOecreueHue
JIOITyCKa MHOCTPAHHOIO KalmUTAIa K BAXXHEWIIUM i1 MOAEPHU3ALHMU HAPOJHOTO
XO3SIICTBA TOYKAM €ro mpuiokeHus. OpraHu3alimoOHHO-TIPaBOBBIE (POPMBI, B KOTOPHIX
WHOCTpaHHbIe (DUHAHCOBBIE PECYPChl MOTYT YYacTBOBATb B BBITOJHOM JJsl MX
BKJIQ/IYMKA U TIOJIE3HOM JIJIsl UX pelUIUeHTa dopmare, CTaid OJHUM U3 BOXKHEHITUX
WHCTPYMEHTOB, MCIIOJIb3YEMbIX KUTANCKUM 3aKOHOJATEIEM [UIsl PEryJIUPOBAHUS
OTHOILLICHUH, CKJIAQJBIBAIOIIUXCS B CBS3M C MPUBJICYECHUEM, HCIOJIB30BAHUEM U
3alUTOM  WHOCTPAHHBIX  HMHBECTULIUMU. JlocTrokeHust,  XapakTepU3yrolue
3¢ (HEKTUBHOCTH OCYIIECTBIIEMON MHBECTUIIMOHHOM ITOJIMTHKH, TOBOPSIT CaMH 3a ce0sl,
- pacTeT YMCJIO HOBBIX MPEANPUITUI C MHOCTPAHHBIMU MHBECTULIUAMU - B 2015 rony
B Kurae Obuto co3zmaHo 26 575 Takux NpeanpusTHii, a OCBOCHHE HMHOCTPAHHBIX
MHBECTULIMI cocTaBuio 781,35 mup/. r0aHel )Kk3HbMUHBOM, TO €CTh OKoJIo 126,2 mupy.
nomnapos CIIIA! IIpaBoBble acHeKTHI PEryIUPOBAHMS CKIANBIBAIOIIUXCS B CBS3H C
TUM OTHOIIEHUN COCTABISAIOT OJHY M3 BAXKHEUIIMX /Ui HMCCIENOBaHMM 3anad,
TpeOYIOIMUX PEIICHUS B KOHTEKCTE KaK MEXXJIYHApOJHOIO COTPYIHHUYECTBA, TaK U
YKPEIUIEHHS] CUCTEMBI TPaKIaHCKOTO IpaBaZ,

[IpakTKa mpaBOBOrO PEryJvpOBaHUS MHBECTULUMOHHBIX OTHOIIEeHWW B KHP
CBUJIETEIIbCTBYET, OJHAKO, O MPOOIEMax M TPYAHOCTSIX, TPEOYIOUIUX MPEOTOJICHHUS.
Hopwmpbl, omnpenensitomiye mOpsiiok 00pa3oBaHUSI W JIESITEIBHOCTH MPEANPUSITUN C
VHOCTPAaHHBIMU HMHBECTULIMSIMU, COAEPKATCS B PA3JIMUYHBIX aKTaX, XOTS JJABHO HA3pesa
HEOOXOIMMOCTh B WX KOHCOJMAAMu. Hapsimy ¢ moMoKeHHUSMH TPaBOBBIX aKTOB
Bcekuraiickoro codpanus HaponHbIx npencraBureneil u T'ocynapcrsennoro Cosera
KHP neiicTBy¥OT MHOTOUMCIICHHBIE IPABWJIA U HHCTPYKLIHMH OTAEIIBHBIX MUHUCTEPCTB,
HE JIMIIEHHBIE MpoTuBOpeunid. KuTalickue ydeHble o0OpamaloT BHUMaHHE Ha 3TO
00CTOATENHCTBO M CUUTAIOT HEIOCTATKOM OTCYTCTBHE €IMHOTO aKTa 00 MHOCTPAHHBIX
uHBecTUIUSIX. [IOpSA0K perucTpalmoHHbIX MPOUEAYp, COMIACOBAHUN, OOpalleHU

1 Baxanos I1. MnBectnmonHoe 3akoHonatenbctBo KHP. / Azuarckuii BekTop. Poccust — Azuarcko-TuxookeaHckuii
peruon. © 2017 BABT Munskonompassurtust Poccuu. JloctymnHo mo aapecy: http://asiavector.ru/analytics/2246/ [ata
nocneHero odpamienus 27.05.2016.

2 Cm. Jlemuenko M.B., Uypunosa A.B. MekayHapoaHO-PaBOBOE PETyJIMPOBAHME MHOCTPAHHBIX MHBECTUIMH B
KOHTEKCTE POCCHHCKO-KUTAHCKOr0 MHBECTHLIMOHHOTO coTpyxnuyectsa. // "IlpaBo u skonomuka", 2018, N 1; Ma
Yanmanpe. Co3aHue rpaXJaHCKOro 00IIeCTBa ¥ CHCTEMBI IpaXkJaHCKoro npasa B Kurae. - B ku.: I'paxkmanckoe npaBo
U ero poib B (opMupoBaHuu TpaxkaaHckoro obmrectsa - Civil Law and its Role in the Formation of Civil Society:
Coopauk crareit MexayHapoaHoit kordepennnn, Mocksa, 21 oktsa6ps 2011 1. / HYO. Epmemesa, Jlro uryo, Ma
Yanmrans u ap. Ots. pex. A.E. lllepcroduTos. M.: Craryt, 2013.
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MHBECTOPOB 3a MOJYyYECHHUEM HEOOXOAMMBIX pa3pellleHUd Takke He oOsafaeT Mmoka
JOJLKHBIM eAnHO00pa3rueM. HeoOXouMOoCTh B yCTpaHEHUH TaKOTO poja MpoOiieM yxe
OCO3HAHA KHTAMCKMMM HCCIENOBATENSAMH >, OJHAKO TEMIIBI YCTPAHEHHS OCTAKOTCS
HEJOCTATOYHO BBICOKHMH.

COBOKYMHOCTh 3THUX OOCTOATENHCTB, MOTPEOHOCTh B COBEPILIEHCTBOBAHUU
IIPAaBOBOIO PETYJIMPOBAaHUS MHBECTULUMOHHBIX oTHOmeHn B KHP cBuperenscTByroT
00 aKTyaJIbHOCTH M30paHHOM TEMbI MCCIEIOBAHUS U MPEAONPEACIAIOT €r0 MPEAMET,
LIEJIA U 3a]1a4U.

OO0beKT HACTOAIIErO0  JUCCEPTALlMOHHOTO  MCCIENOBAHUS  COCTABISIOT
nerctByrome B KHP 3akoHonmarenbHble W MOA3aKOHHBIE AKThI, MEXIyHAPOIHbBIC
COTJIAIIICHUS, MaTepHUalibl CyneOHON TPAKTUKH, TPYAbl KUTAHCKHUX, POCCHHCKUX U
3apyOeXHBIX  TPABOBEIOB, OTHOCSUIMECS K HMHOCTPAHHBIM  HMHBECTUIUSM,
WHBECTULIHOHHBIM OTHOLICHUSM U UX IPAaBOBOMY PETYJINPOBAHUIO.

IIpeaMer auccepTalMOHHOIO MCCICAOBAHUA — U3YUYCHUE BIUSAHUS IIPABOBBIX
HOpM, pentameHTupyommux B KHP uHBECTMUMOHHBIE OTHOLIEHUS C Y4YacTUEM
MHOCTPAHHBIX MHBECTOPOB, & TAKXKE INMPAKTUKU UX IPUMEHEHUS Ha IMPEUIOKEHUE U
OLICHKY IOJIXOA0B K BO3MOKHOMY COBEPILIEHCTBOBAHMIO ITPABOBOIO PEryIUPOBAHUS.

Heap puCCEPTANMOHHOIO MCCJIEJIOBAHMSA 3aKIIOYACTC B  OCBEIICHUU
VMCTOYHHUKOB IPABOBOTO PETYIUPOBAHUS WHBECTULMOHHBIX OTHOUIEHWH C Y4YacTHUEM
WHOCTPAHHBIX UHBECTOPOB, PACKPBITUH 3HaUYeHUs ocymecTisiemor B KHP nmonutukn
pedopM U OTKPBHITOCTH Ha COJIEpKaHUe MPABOBOTO PErYJIMPOBAaHMUS TAKUX OTHOLLIEHUH,
U3YYEHUH €ro crneuuukd ©u BbIpaOOTKE NPEIIOKEHUNH MO €ro BO3MOXKHOMY
COBEPILEHCTBOBAHUIO.

3aga4M JMCcCepPTANMOHHOIO MCCIICI0BAHMA:

- M3y4YUTh CHEeUU(PUKY TMPABOBOTO PETYIUPOBAHHUS  WHBECTUIIMOHHBIX
orHomieHnii B KHP ¢ yyactemM MHOCTpaHHBIX HHBECTOPOB;

- OXapaKTepH30BaTh OPraHU3AI[MOHHO-TIPAaBOBbIE (OPMBI, B  KOTOPBIX
WHOCTPAHHbIE HHBECTOPBI MOT'YT OCYILIECTBIIATH KAIIUTAJIOBIIOKECHUS;

- U3YYUTb CIIOCOOBI 3alIUTHl MHOCTPAaHHBIX MHBECTULIUN, TprMeHsieMble B KHP;

- NPEUIOKUTh HAa OCHOBAHUM IIOJYYEHHBIX PE3YJIBTATOB PEKOMEHIALMWU I10
COBEpILICHCTBOBaHUIO mpaBoBoro perymupoBanuss B KHP uHBecTHIIMOHHBIX
OTHOILIEHUH C YYaCTUEM UHOCTPAHHBIX UHBECTOPOB.

MeTog0/1I0TMYEeCKYI0 OCHOBY JIMCCEPTAllMOHHON  pabOThl  COCTaBISIET
COBOKYITHOCTb METOJOB HAyYHOIO IIO3HAHUSA, MO3BOJISIIOIIMX JOCTHYb IEJEeN
JMCCEPTAIIMOHHOTO UCCIIEI0OBaHUs. ABTOP MCIIOIB30BAJI CIEAYIONIME O0IIeHAYYHbIE U
CHeluaibHble METOIbl: CHHTE3, aHajiu3, BOCXOXKJIECHHE OT aOCTPaKkTHOIO K
KOHKPETHOMY,  (OpPMalIbHO-IOPUIUYECKUH,  CPABHHUTEIHHO-TIPABOBOM,  METOA
TOJIKOBAHMsI IIPABOBBIX HOPM U .

TeopeTu4ecKy0 0CHOBY HAaCTOSIIETO UCCIEAOBAHUS COCTABUIIN TPYIbl TAKUX
poccuiickux mpaBoBenoB, kak AoOoBa T.E., AcockoB A.B., AbpocumoBa E.A.,
bezbax B.B., bemukoa K.M., bemoB B.A., bemsix B.C., borareipe A.Il,

% Ban Jlu. K Bonpocy o nepecMoTpe 3akoHoaTensctBa KHP 06 MHOCTpaHHBIX HHBECTHIUAX // 3peHue
3akoHonaTenbeTBa. - 2016. - Ne 11. - C.186. (na kut.s13.) Opurusansheiii Teker: £ 15: (1S3 E AN % BVE BT
LI, 2016 455 11 1, 27 186 I
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Bunkosa H.I'., 'aboB A.B., Hoponuna H.I., BaBumun E.B., Bacunesckas JI.IO.,
BenpsimunoB ['M., Butpsanckuit B.B., Bosnecenckas H.H., I'pubanos B.II.,
I'youn E.Il., EpmakoBa E.IL., XugxoB O.A., 3anecckuit B.B., 3pikun U.C.,
Kammun A.I., Kapenmuna C.A., Koznosa H.B., KomapoB A.C., Koctun A.A.,
Kynpssuesa E.B., Ky3suenioB M.H., Kynarun M.W., Makosckuii A.JI., Manaxos B.II.,
Mansues ['B., Macnses A.W., Mo3onun B.I1., Mypomues [.U., HembiTuna M.B.,
Hoceipesa E.I., Tlonbka B.®., [TocoxoB C.II., [lyunnckuii B.K., Cutkapesa E.B.,
CyxanoB E.A., Ceposa O.A., Toncrori 10.K., Ille6anora H.A., llepcroouTtoB A.E.,
[Mutkuna U.C., Xanduna P.O., Xaputonosa 10.C., Xnecrora N.0O., Oneitmun E.A.,
®ponosa E.E., Oxumos A.U. u ap.

CreneHb Hay4yHO#l pa3pa0oTaHHOCTH TeMbl. B poccuiickoil ropuanyecKkoi
JUTEpAaType HEMAJ0 BHHUMAaHUS YACJISAETCS BONPOCAM  KHUTAMCKOrO  IpaBa,
pPETYAUPYIOLIETO 3KOHOMHYECKUE OTHolleHus. Mccneayercss KWTAMCKUK — OMBIT
co3fgaHus O(IIOPHBIX M CIENUATbHBIX JKOHOMHUYecknX 30H B KHP, cmocoOsr
pacCMOTPEHHUSI CHOPOB SKOHOMHYECKOTO COAEPkKAHMS, TOProBO-TYPUCTUUECKHUE
oTHomeHUs: B Poccum m Kurtae, u3MeHeHHS B SKOHOMUYECKOM 3aKOHOJATCIbCTBE
Kuras B cBs3u ¢ ero BcrymieHneM B BTO, poccuiicKo-KUTaliCKOE€ WHBECTUIIMOHHOE
COTPYJHUYECTBO, BOIIPOCHI 3aIUThl HHTEIUIEKTYaIbHO cobcTtBennoctr B KHP, u ap.*

HccnenoBanuto mpoOieM WHBECTUPOBAHUS KaK B OTEUECTBEHHOW, Tak M B
3apy0eKHOM IOPUINYECKOM JTUTEPATYPE TAKKE YAEIACTCS JOCTATOYHOE BHUMAHKE .

CrnenmaapHOMYy — aHajgu3y  OpoOJieM  MHOCTPAHHOM  MHBECTUIIMOHHOM
NeATeNIbHOCTH mocBsamanu cBou pabdotel H.H. Bosnecenckas, H.I. [loponwuHna,
E.E. BecenxoBa, B.B. be3boax, K.M. benukosa, [1.B. baxanos, E.A. A6pocumosa,
E.Il. I'youn, O.A. CepoBa, A.I. borareipeB, M.M. borycnapckuii, 1.C. 3pIkuH,
K. Jlabun, H.I. Cemumoruna, W.3. ®apxyraunos, B.M. Ilymusos,
A.Il. Anexkceenko, N.B. MuxeeBa, A.C. JlorunoBa, T. )KapukoBa, M.A. AxmajoBa,
[1.B. Tpomunckui, M.B. Jlemuenko, A.B. Uypunosa u ap.

AHanmu3y 1po6jaeM HHOCTPAaHHONW MHBECTHUIIMOHHOMN JIESITSIIbHOCTH MOCBSIIECHbI
B KHUTaiickoi nuteparype padotsl o Maiiwkanb, Usub An, [llan [3Banb, JIu Tan,
Jly I3unston, FOit 1[3unscyn, 1[3su [Tun, Jlan Xysiicun, Uxao Boii, 1[3u UyHsosi,
Uxao Cannmunb, CyHp Yaocunb, Ban Jlumun, Il>ae Boiicun, Su Jlucus,
Wxan [laodsn, Ban [3ady, [[3su Boiiesi, ®an BoubwkyH, [lao UYxoHb,
[[3an ['ynuun, JIu umw, XKsae Hun, JIsa FOH u ap.

OnHako CiemyeT OTMETUTh TOT (DaKT, YTO MPAKTHUECKU HUKOTIA aBTOpPaMH HE

4 Cnecusuena E.C., Ce U. D PekTHBHOCTH co31aHus 0(IIOPHBIX 30H B Pocchu ckBo3b IIpH3My opHIOPHBIX 30H KuTast.
// "T'ocymapcTBeHHasi BJIacTh U MecTHOE camoynpasienue', 2017, N 5; Aptembera FO.A., Epmakosa E.I1., KoBbipiiuHa
H.A., Pycakosa E.I1. CiocoObl pa3pelieHus CIIOpoB B Pa3HOCUCTEMHBIX MpaBonopsiakax. M.: "Mudorponrk Menua",
2017; Tloroauna W.B. Mcropus mpaBoBOro peryjinpoBaHUsi TOPrOBO-TYPUCTHYECKUX oTHOeHnd Poccuu u Kuras. //
"Typusm: mpaBo u skonomwuka", 2017, N 4; Muxeesa W.B., JlorunoBa A.C. Bcrymienune Kurtas B8 BTO u
pedhopMupoBaHHE €ro SKOHOMHYECKOro 3akoHoparenbcra. // "Poccuiickuii ropunudeckuid xypHan", 2016, N 6;
Hemuenko M.B., Uypunosa A.B. MexnyHapogHO-IpaBOBOE PEryJIMPOBAHNE UHOCTPAHHBIX MHBECTULMN B KOHTEKCTE
POCCHIICKO-KUTalCKOTO MHBECTHIIMOHHOTO coTpyaHudectsa. // "[IpaBo m sxonommka", 2018, N 1; ITomonckas .
3amuTa KoMMepueckux cekperoB B Kurae. / "UC. IIpombinuteHnas codbcrseHHocts", 2016, N 6.

® TIpepnpuanMaTenbekoe npaso Poccuiickoii ®enepanun: Yuebuuk (3-€ usj., nepepad. u pom.) Ots. pex. E.IT. T'y6un,
ILT. Jlaxso). M.: "HOPMA", "MH®PA-M", 2017 - T'maBa 23. IIpaBoBOC perynupoBaHHE WHBECTHIIMOHHOW
nestenpHOCTH; bemmkoBa K.M., AxmagoBa M.A. NuBectunmonHas monutrka ctpad BPUKC (Ha npumepe Mannu u
Kuras). // "3akonomarensctBo u skoHOMEKA", 2016, N 1; JKapukoa T. CpaBHUTEIBHBIN aHAIN3 WHBECTUIIOHHOTO
3akoHoAarenscTBa Poccun u Kuras. / "Crapran", 2016.

5



IIPOBOJMJICA  KOMIUIEKCHBI  HAy4dHBIM  aHajau3  IIPAaBOBOIO  PEryJUPOBaHUs
MHOCTPAHHOTO MHBECTUPOBAHMSI, KOTOPBIN IMO3BOJISET 1aTh OLEHKY 3aKOHOJIaTEIbCTBY
Kurasi, yaecTb MO3UTHBHBIN ONBIT 3apyOEKHBIX CTPAH U IPUHATH BO BHUMAaHHUE HOBBIE
TEHJECHLIIMM B I[PABOBOM  pEryJIHPOBAHMM HMHOCTPAHHOM  MHBECTULMOHHOMN
JEATENIbHOCTH, KOTOPbIE HAMETHIIMCH B MTOCIIEAHEE JECATHIIETHE.

[TockonbKy 3apyOekHbIE KaUTAJIOBIOXKEHHSI PACCMaTPUBAIOTCS B HACTOSIIEE
BpeMsI KaK Ba)KHOE CPEACTBO PEIICHHS OCHOBHBIX 3KOHOMHYECKHX MpoOiIeM, TO
NOTPEeOHOCTh B JalbHEUIIEM W3YYEHUH MPABOBOIO PETYIUPOBAHUS WHOCTPAHHOTO
WHBECTUPOBaHUS B Takoil cTpane, kak KHP, ¢ yuetom maciiraboB 1 TEMIOB pa3BUTHUSA
€€ DKOHOMHUKH, IIPEACTABIAETCS BECbMa aKTyaJIbHOM.

HayuyHast HOBU3HA

Hayuynass HoBu3Ha 0OyCJIOBJIE€HA BBIMIOJIHEHHEM KOMILJIEKCHOTO HAay4YyHOTO
aHaJau3a NPaBOBOIO PETYIMPOBAHUS HMHOCTPAHHOTO WHBECTUPOBAHUS, IPABOBBIC
OCHOBBI KOTOPOTO TO/IBEPIalOTCsl B HACTOALIEE BPEMs CYIIECTBEHHOMY OOHOBICHUIO
KUTACKUM 3akoHojaTeneM. Jlucceprauuss BBOAUT B Hay4yHbI 0OOpPOT HOBBIE
HOPMATHBHBIE MaTepuajbl, IOKa3bIBAET, YTO KUTAWCKOE 3aKOHOTBOPUYECTBO
neMoHcTpupyeT mnosieienne B KHP Takux mnoaxomoB Kk opranuzanuu OpUTOKa
VHOCTPAHHBIX KAallUTAJIOB W 3allUTE IPAaB MHOCTPAHHBIX MHBECTOPOB,  KOTOPBIE
OTBEYAIOT HOBBIM TEHAEHUHUSIM B IIPABOBOM DPETYIMPOBAHUM HWHOCTPAHHOU
WHBECTULIMOHHOM JESTEIbHOCTH, HAMETHUBIIUMCS B IIOCIIEHEE JECATUIIETHE. ABTOPY
YAQJIOCh PACKPBITh COACPKAHUE W 3HAYECHUE ITUX IOAXOAOB IPUMEHUTEIBHO K
OpraHU3allMOHHO-TIPABOBBIM (pOpMaM, B KOTOPBIX MHOCTPAHHBIE WHBECTOPHI MOTYT
OCYILIECTBIISATh BIIOKCHUS KAalUTaJOB B KHTAMCKYHO DKOHOMHKY, a TaKke
IPUMEHHUTENBHO K cepe 3alluThl X MPaB U 3aKOHHBIX UHTepecoB. B pabore, kpome
TOTO, OCBEIIEHbl HOBEJUIbI, IMpeajaraeMble 3aKOHOMPOEKTOM 00 MHOCTPAHHBIX
WHBECTULIHAAX. BBINOIHEHHOE aBTOPOM JIUCCEPTALMOHHOE HWCCIEAOBAHUE OTBEYAET
aKTyaJIbHBIM TOTPEOHOCTSM POCCHMCKOM HAyKH YacTHOIO MpaBa B JajbHEHIIEM
V3YYCHUU WHBECTULIMOHHOTO PETYIMPOBaHUs B Takou crpane, kak KHP, yuntsiBas
MaciITaObl U TEMIIbI PA3BUTHSI €€ SKOHOMUKHU.

Ha 3ammTy BHIHOCATCH CJICAYIOLIHE MOJI0KESHUS:

1. OCHOBHBIMH 3JIEMEHTAMU CHUCTEMBI KUTAHCKOTO 3aKOHOJATENIbCTBA 00
WHOCTPAHHBIX  HMHBECTHULIMAX BBICTYNAIOT ~ 3aKOHOJATENIbHbIE  aKThl 00
OpraHU3allMOHHO-TIPABOBBIX (HOpPMaxX, B KOTOPBIX CYOBEKTHI MHOCTPAHHOIO IpaBa
BIIPABE y4aCTBOBATh B BEACHUU NIPEANPUHAMATENbCTBA HAa Tepputopun KHP.

2. K uncny opranuzanimoHHO-TIPaBOBBIX (POPM, KOTOPbIE€ MHBECTULIMOHHO
JNOCTYTIHBI /111 MHOCTPAHHOTO KamuTana, 3akoHoxarenbctBo KHP oTHOCHT maeBbie
COBMECTHBIE NPEANPUATHS KUTAWCKOIO M MHOCTPAHHOIO KalMTana, MPEAIpHUsATHs C
WHOCTPAHHBIM KaIlUTAJIOM, KOHTPAKTHBIE COBMECTHBIE IPEANPUATHSA KUTAUCKOIO U
MHOCTPAHHOIO KarluTaia.

3. JleficTByIOIllEE  KHUTACKOE  3aKOHONATENbCTBO 00  MHOCTPAHHBIX
WHBECTULIUAX CTPAJaeT OTCYTCTBUEM €IMHCTBA, B COACPKAHUU PaA3JIMYHBIX
3aKOHOJIATEJIbHBIX aKTOB MHOTHE MOJIO0XKEHUS JINOO AyOIUpYIOTCS, THO0 MPOTUBOpEYAaT
apyr apyry. B psane akrtos, B yacTtHocTH, B 3akoHe KHP «O coBmecTHBIX maeBbIX
OpEANpPUITUSAX KUTAUCKOrO U HMHOCTpaHHOro Kamutaia», 3akone KHP «O
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NPEANPUATHSAX HHOCTpaHHOro kamutana» u 3akoHe KHP «O coBmecTHBIX
NPEANPUATUSAX KUTAUCKOTO W HWHOCTPAHHOIO KamuTajaa» [0 IMOJOBUHBI CTAaTeH
o0nagaroT CoBNaJaronuM couepxannem. Konconuaaius nMeromerocs HOpMaTuBHOTO
MAacCHUBa, KaCAlOUIEroCsi UHOCTPAHHBIX MHBECTULIMH, SBIISETCS HEOTIIOKHOW 3aJadei
KUTANCKOTO 3aKOHOATETIS.

4, HecoBnanenue npeanucanuii 3akona KHP «O kommanusax» u 3akoHa
KHP «O komMnaHusiX ¢ MHOCTPAHHBIM KalUTaJIOM», KACAIOIIMXCSA JO3BOJICHUS JIMOO
3alpelleHUs] M3MEHEHUs pa3Mepa yYCTAaBHOIO KamnuTalda KOMIIAHWHM, 3aTpYyAHSET
JNOCTH)KEHHUE YCTOMYMBOM CyIeOHOW NPAKTUKHU IMPU PELIEHUU CXOJHBIX BOMPOCOB,
HETaTUBHO OTPAXKAETCS HAa WHBECTULMOHHON NPUBICKATEIbHOCTH OTAEIBHBIX
KOMITAaHUM WJIA OTPACIIE IMPOMBINUIEHHOCTH JUIsi MHOCTPAHHBIX MHBECTOPOB U
TpeOyeT ckopeiuiero ycrpaHeHus. ONTUMabHBIM CIOCOOOM TaKOro YCTpaHEHUs
cienyet cuutarh npuHstue B KHP ennnoro 3akona 06 HHOCTpaHHBIX WHBECTULIMSIX.

5. OtrcyrctBue B KHP eaumHoro 3akoHa 00 MHOCTPAaHHBIX HHBECTHUIMIX
IMPUBOAUT K TAaKUM PETHOHAIBHBIM pa3IM4YUSAIM B PETYIUPOBAHUU ACATEIBHOCTH
MHOCTPAHHBIX UHBECTOPOB, KOTOPBIE BHI3BIBAIOT KOHTPIPOAYKTUBHYIO KOHKYPEHIIUIO
MEXAy peruoHamMu B cdepe TPHUBICUCHUS 3apyOCKHBIX WHBECTUIIMNA. birpkaifmiei
LEJIbI0 COBEPIIEHCTBOBAHMSI MHBECTULMOHHOIO PETYIUPOBAHUS CJIEAYET MPU3HATH
YCTPAHEHUE CYLIECTBEHHBIX PETHMOHAIBHBIX PAa3JIMYMil B MPABOBOM 3aKpPEIUIEHUU
YCIIOBUY TIPUBJICUCHUS U (PYHKIIMOHUPOBAHUS MHOCTPAHHOTO KaIllUTaja.

6. CormocraBiieHE HWHBECTULMOHHOrO cTaryca komnanuii co 100%
WHOCTPAHHBIM KallUTaJOM M COBMECTHBIX KOMMNAHUN (MpPEANpUSTHII) TO3BOJISIET
3aKJIIOYUTh, YTO COBMECTHBIE KOMIIAHWUU O0JIaIal0T TPEUMYIIIECTBOM B BUJIE OOJIbIIICH
MIPOCTOTHl PETUCTPALIMM, & TAKKE BO3MOXXHOCTH HCHOJIb30BAHUS HWHOCTPAHHBIMU
MHBECTOPAaMH PECYPCOB U CBSI3€M KUTalCKOro naptaepa. [I[penmyiiecTBo KOMITaHHI CO
100% wHOCTpaHHBIM KalMTaJIOM COCTOMT B BO3MOXXHOCTH JIOCTUIaTh CHUKEHUS WIN
WCKITIOYCHUSI PHUCKOB, BO3HHUKAIONIMX B c(epe HCIOIHCHHS JIOTOBOPOB MEXIY
WHOCTPAHHBIM UHBECTOPOM U KUTAWCKUM IMAPTHEPOM.

7. COBOKYITHOCTh TPAaBOBBIX HOPM, OTHOCSIIIUMXCS K PEryJIUPOBAHUIO
nHocTpanHbix nHBecTUlIU B KHP, 0051aiaeT KOMIIJIEKCHBIM XapaKTepoM, U BKJIIOYAET
B ce0si HOPMBI TPaKJAHCKOTO, KOPIOPATUBHOTO, TPYIOBOTO, HAJIOTOBOTO W HWHBIX
oTpaciiell 3aKOHOAATENIbCTBA.

8. HenpeononeHHbIM MOKa HEOCTATKOM B CYIIECTBYIOLIECH CUCTEME HOPM,
HAIIPABJIICHHBIX HA NIPAaBOBOE PETYIMPOBAHWE HMHOCTpaHHbIX HMHBecTHUHM B KHP,
BBICTYyIMaeT €€ rpomo3akocTb. CrnocoOOM yCTpaHEHHUs 3TOr0 HEIOCTaTKa ClieayeT
CUMTaTh pa3pabOTKy W NPHUHATHE €AMHOro MpaBoBoro akra — 3akoHa KHP 006
WHOCTPAHHBIX NHBECTULUSX.

TeopeTnveckoe U MPaKTHYECKOE 3HAYEHHE TMCCEPTAMOHHON PadoThI.

Jucceprauusi WMMEET HAyYHO-TEOPETHMUYECKOE M MPAKTUYECKOE 3HAuYCHUE,
COZICpKAIMECS B HEW BBIBOJABI M TOJOXKEHUS MOTYT OKa3arbCsA MOJE3HBIMH IS
JTaNbHEHIINX UCCIIEI0BaHUMA TPOOIeM KO (PUKAIIUU TPakTaHCKOTO 3aKOHOIATEIhCTBA
B KHP, a Take HaliTu MPUMEHEHHUE B XOJAE COBEPIICHCTBOBAHUSA CYIIECTBYIOILLIETO
3aKOHOMATEIbCTBA.

PabGora mmeeT Takke y4eOHO-TIO3HABAaTEIHPHOE 3HAYCHHE, OHA MOXKET OBITh
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UCIOJb30BaHA B YYEOHOM TPOIECCE POCCUMCKMX W KHUTAWCKUX HOPUIMYECKHUX
(bakyabTeTOB MPU YTEHUH TUCUUILIIMH YaCTHOIPABOBOTO ITUKJIA.

Martepuanbl JaHHOW JUCCEpPTAllMM MOTYT OBbITh HMCIOJB30BaHBI B Yy4€OHO-
METOJIMYECKUX MLENsIX MPU HU3YYEHUU Kypca TPaKJaHCKOIO M TOProBOro IpaBa
3apyOeKHBIX CTPaH, MEXIYHAPOJHOTO YACTHOTO IpaBa B IOPUIUYECKUX YUCOHBIX
3aBesieHUAX Poccuu, a Takyke IpH MOArOTOBKE yUYEOHBIX U METOJUYECKUX TTOCOOUH.

[TpakTdeckn 3HaYMMBbI TAKKE PE3YIbTAThl PA0OTHI ISl PACIIMPEHUS HAYIHOTO
COTpyaHHMYECTBA Mexay uuBuinctamu u3 Poccuiickont denepaumu u Kurarickon
Hapoanoii PecniyOonuku, mpuroaHsie Ajsi B3AMMHOTO BIIMTHIBAHUSA IMOJIE3HOTO ONBITA,
JUISL TOTO, YTOOBI YUUTHCS JPYT Y Ipyra U TEM CaMbIM CIIOCOOCTBOBATH HEMPEPHIBHOMY
yIIIyOJIeHUI0 OOMEHA B TIOJTUTHKE, IKOHOMHUKE U KYJIbTYPE MEXKIy 00CMMU CTPaHAMH.

AnpofGanusi M BHeJApPeHHEe Pe3yJbTaToB IMCCEPTANMOHHON PadoThlI.
JlucceprallMOHHOE HKCCIEAOBAaHUE IMOJATOTOBIEHO M OOCYXJIEHO Ha Kadeape
rpaXkIaHCKOTO MpaBa v Mpoliecca U MeKIyHapogHoro yactHoro npasa (1o 30.11.2016
I. - Kadeapa rpakJaHCKOTo U TpynoBoro npasa) FOpuanueckoro nuncturyra PY/IH.

OCHOBHBIE MOJOXKEHUS JUCCEPTALMU OTPAKEHBI U allPOOMPOBAHBI B 6 HAYYHBIX
MyOIUKAIUSAX aBTOPa, 3 M3 KOTOPHIX OMyOIMKOBAaHBI B U3AHUSX, TOMMEHOBAHHBIX B
[lepeuyne  BenymMx  pELEH3UPYEMBIX  HAyYHBIX JKYpPHAJIOB W  HW3JaHUH,
pexomenoBaHHbix BAK MunucrepctBa oOpa3zoBaHuss W  Hayku PO s
OIyOJIMKOBaHMS OCHOBHBIX HAyYHBIX PE3YJIbTATOB IMCCEPTALNN HAa COMCKAHHUE YUECHOU
CTENEHU JOKTOpa M KaHJuJara HayK. TakkKe OCHOBHBIEC MOJIOKEHUS IUCCEPTALUU
JIOJIO’KEHBI B BBICTYIUICHUSIX HA HAay4YHBIX KOH(epeHuusx: MexayHapoqHOl HaydyHO-
npaktuueckod koHgpepeHiuu namsata npod. B.K. Ilyuumnckoro «CpaBHUTENBbHOE
npaBo U MPOOJIEMBI YAaCTHOMPABOBOTO PETYIHMpOBaHUS B Poccum um 3apyOeiKHBIX
ctpanax» (M., PYIIH, oxtsa6per 2015 1.), MexayHapoaHOH Hay4HO-IIPaAKTUUECKOM
koHpepenunu namsaTi npod. B.K. ITyunnckoro «CpaBHUTEIBHO-IPABOBBIE ACHIEKTHI
IIPaBOOTHOILIEHUN Tpa’KJaHCKOro obopora B coBpeMeHHOM Mupe» (M.: PVY]IH,
okTa0ps 2016 1.), 1 MexayHapoaHON HAYYHO-TIPAKTUUECKON KOH(MEPEHIIMU MaMATH
npod. B.K. Ilyumnckoro «CpaBHUTEIBHO-TIPABOBBIC ACHEKTHl IMPABOOTHOIICHUMN
rpakJaHCKoro obopora B coBpemeHHOM wmupe» (M.: PYJIH, oxtsa6ps 2017 r).
Conepxaipecs: B AUCCEPTALMU MTOJIOKEHUS, BEIBOIBI U MaTepHalIbl UCIIOIb30BAIUCH
aBTOPOM B XOJI€ MMPOXOKICHHS MEAATOTUYECKON MPAKTUKH MPU BEICHUU CEMUHAPCKUX
3aHATHI.

CrpykTypa AuccepTAalMOHHOIO MCCJIeA0BAHMS 00YCIIOBIEHA €0 IPEIMETOM,
HeIsIMU M 3aJladyaMd UM COCTOMT M3 BBEICHUS, YEThIPEX IJaB, OObEAMHSIOUIUX
OAMHHAALATH Maparpados, a TAKKE CIUCKA UCTIONIb30BAHHBIX NCTOYHUKOB.



OCHOBHOE COAEP/KAHUE PABOTbBI

Bo BBegeHmH OOOCHOBBIBAETCS AKTYaJbHOCTh BBIOPAHHOW TeMbI padOTHI,
MPOBOAMUTCS aHANW3 CTENEHb HAy4YHOW pPa3pabOTaHHOCTH BBIOPAHHOW TEMBI,
OCYUIECTBIISIETCSI TOCTAHOBKA II€JIeH U 3a/1a4 UCCIIeI0BATEeNIbCKON padOThI, M3JIaratoTcs
TEOPETUYECKAs] OCHOBA HCCIIENOBAHUS W HCIOJIB3YEMBIE METONBI, PAaCKPBIBAETCS
HAay4yHass HOBHU3HA, TEOPETUYECKass M NPAKTUYECKas 3HAYMMOCTH, IPEIIararoTcs
MOJIOKEHUS Ha 3aIlUTy, COACPKUTCS HHPopMainug 00 ampoOalvd U BHEAPEHUU
pe3y/IbTaTOB UCCIICIOBAHUS, PUBOAUTCS CTPYKTYypa paOOThI.

I'maBa mnepBasi, «Ucrounuku coBpemenHoro mnpasa KHP, coxepxamme
o01ue HOPMbI, OTHOCAIMECH K MHBECTUIMOHHBIM OTHOLIEHUSIM», COCTOUT U3
Tpex naparpados. [1aBa nocssiieHa aHaJIM3y UCTOYHUKOB coBpeMeHHoro npasa KHP,
coJiepKalux oOOIKMe HOPMBI, OTHOCSIIMECS K HWHBECTUIIUOHHBIM OTHOIICHUSIM.
Anammzupyrorcs Takxke nonoxkenuss Koncturynuuu KHP — ocHOBBI mpaBoBOro
perynupoBaHusi B cdepe mNpearnpuHUMATEIbCKUX OTHOIICHHUM, XapaKTepu3yroTCs
OCHOBHBIE U CIIEIIMAJIbHBIE 3aKOHBI, PACCMAaTPUBAETCS 3aKOHOAATENIBCTBO O IOTOBOPax
Y MHBIE aKThl IpaxkaaHckoro 3akononarenbctsa KHP, onennBaercs 3nauenue I1storo
BapHaHTa MpoeKTa rpaxkaanckoro kojnekca KHP: HOBBIX monokeHuit o01eit yacTu.

B nepBom mnaparpade, «Koncruryuus KHP - ocHoBa mnpasoBoro
peryJiupoBaHus NpeaNnpUHUMATEIbCKHUX OTHOLLCHH I, JIACCEPTAHT
paccmarpuBaet 3HadyeHue Koncrutynum KHP M KOHCTUTYIMOHHBIX NPUHLMIOB IS
IIPAaBOBOIO PETYIUPOBAHUS MPEANPUHUMATEIBCKUX OTHOUIEHUN U MX MPUMEHEHUE B
KOHTEKCTE YAaCTHOTO ITPaBa.

[Tonoxenuss koHctutynuuun Konctutynuss KHP cocraBisitor OCHOBY Bcero
npaBonopsifka coBpeMeHHoro Kwutas. MmenHo cobmiofgeHre KOHCTHUTYHHMOHHBIX
MOJIO)KCHUN  BBICTYIIAET OCHOBHBIM KPUTEPUEM TPABOMEPHOCTH B  OLICHKE
NESITETHHOCTH BCEX CYOBEKTOB KWTaiickoro mpaBa. B Kwurae, ocoberHO OombIoe
BHuMaHue yaeneHo B Konctutynuu KHP pomm rocymapctBa B obecrneueHuu
BCECTOPOHHETO pa3BuTusa Kutas B SKOHOMHUYECKOH, HAYYHO-TEXHUYECKOM,
TEXHOJIOTMYECKOW M YNPaBIEHYECKOM o00nacTsaX. 3akperisis i HHOCTPAHHBIX
WHBECTOPOB Takoe ImpaBo, KoOHCTUTyHMs OOYCIOBIMBAET €ro OCYIIECTBICHUE
UCIIOJIHEHUEM HWMHU JIMIIb OJHOM 00si3aHHOCTU: coOtoAaTh 3akoHbl Kutalickoit
Hapoanoii Peciyonuku.

Henb3ss mnepeonieHUTh 3HAYEHHE KOHCTUTYLIMOHHBIX IOJOXEHUW, MPAMO
OTHOCSIIIIMXCS K MPHUBJICYEHUI0 MHOCTPAHHBIX KAaUTAJIOBIOKEHUN B HAIMOHAIBHYIO
skoHOMHUKY Kwutasa. NHocTpanHble ropuanueckue W (U3NYECKUE JHIAa BIpPaBe
WHBECTUpOBaTh KanuTailbl B SkoHOMUKY KHP, a Takke B pasznuuHbix (opmax
MOJ/ICP)KUBATh W Pa3BUBaTh JKOHOMHYECKOE COTPYIHMYECTBO C KUTANCKUMU
XO3SIMCTBEHHBIMU  OpTraHU3alMsIMU,  peanu3ys OTH  BUJbl  JCSATEIbHOCTHU
HEIOCPEACTBEHHO.

Ha ocnoBe Koncturymus KHP paspabareiBaroTcss W NpPUHUMAIOTCS
Bceekuraiickum CoOpaHueM HapOAHBIX TPEACTABUTENEH W €ro MOCTOSHHBIM
KOMUTETOM 3aKOHOJATEIbHBIE AKThl. 3aKOHBI, KOTOpbIE NMpUHUMAET Bcekuraiickoe
cobpanue HaponHbix npeactaButenaeid (BCHII), HazpiBatoTcst OCHOBHBIMHM 3aKOHAMM.
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3akoHBI, NMpUHUMaeMble MOcTOsTHHBIM KomuTeromM BCHII, nHaspBarorcs OOmummMm
3aKOHAMH.

3aKkoHbI, KaK MCTOYHUKHU IPABOBOIO PETYIUPOBAHUS TPEANPUHUMATEIHCKOMN
JEeSATEIbHOCTH, MOYXKHO Pa3JeINuTh Ha JBa BUJIA.

[lepBblii BUA - ocHogHbie 3akoHbl. OHU PETYIUPYIOT SKOHOMUYECKUE OTHOLIEHNS,
a TaKXe pa3pelraroT BOMPOCHI, Kacaroluecs: KOPIMOPaTUBHBIX pernameHToB. K uuciy
TaKUX 3aKOHOB OTHOCHUTCS 3aKOH 00 OOIIMX MOJIOKEHHUAX rpaxaaHckoro mpasa KHP.
Ero maga 2, nocBsiieHHast IpeAnpUsaTHSM, COAEPKUT PA3IEa O FOPUANYECKUX JIUIAX
(pazaen I11). BaxxHOCTh MOJIOKEHUHM STOTO pa3zena BechMa 3HaunTelbHa. CymMMmapHo,
B BUJIE IVIABHBIX T€3UCOB, KX MOKHO CBECTH K PsITy TPEOYIOIIMX BHUMAHUS TOJIOKEHUH.

Benenrne mnpeanpuHUMATENbCKOW JESITEIBHOCTA MPEANojaraeT, 4Yro €€
OCHOBHbI€ YYACTHHKH, @ HMMEHHO MNPEINpPUSATHS OOIIEeHapOJHON COOCTBEHHOCTH,
OPEANPUITUST KOJUIEKTUBHOM COOCTBEHHOCTH, KOOIEPATUBHBIC MPEANPUSITUS MOTYT
YUpEKATh COBMECTHBIE MPEANPUATUSA C KUTAICKUM U HHOCTPAHHBIM KanuTaaoMm. s
TOTO, YTOOBI CO3/IaHUE TAKMX COBMECTHBIX MPEINPUITHI CTA0 OPraHU3ALMOHHO
BO3MOXHBIM, TpeOyeTcsi, 4YTOObl KHUTaWCKHUE NapTHEPHl OyayIIUX HHOCTPAHHBIX
WHBECTOPOB pacIojlaTaidi CPEACTBAMH B YCTAHOBJIEHHOM TOCYIAapCTBOM OOBEMe,
JIECTBOBAJIM HA OCHOBAHUH YCTaBa, 00J1a1a)Ii YETKON OpraHru3aIllMOHHON CTPYKTYpOid,
o0nagaiv CoCOOHOCTH OTBEYATH IO CBOMM JIOJITaM B IPaKJIaHCKO-ITPAaBOBOM MOPSIJIKE,
ObLIM BHECEHBl B TOCYIAPCTBEHHBIX pEECTP M TMOJIYyYWIH COOTBETCTBYIOIIEE
pa3pellieHre OpraHoB MPOMBIIUIEHHO-TOPTOBOM aIMUHUCTpaluU. JpyrumMu cioBaMu,
KUTAUCKUMU  YYaCTHUKAMHU COBMECTHBIX C HMHOCTPAHHBIMU OW3HECMEHaMU
OpeANpUsITANR  MOTYT BBICTYNATh TOJIBKO KHUTAWCKUE IOPUAMYECKHUE JIMIIA,
YUpEXKJACHHBIC U (DYHKIIMOHUPYIOIINE B COOTBETCTBUU C HOPMaMH KUTaWCKOTO TIpaBa,
4yTo M 3aukcupoBaHo B cTarbe 41 3akoHa 00 OOLIMX MOJOKEHHUAX TPaXKIAHCKOTO
npasa KHP.

[TpaBOCTIOCOOHOCTH KUTAUCKHUX FOPUINYECKUX JIUII, YIACTBYIOIIUX B CO3IAHHUH
COBMECTHBIX MPEANPUITUI, UMEET CIIEHUAIIBHBIN XapakTep. ITO — cHelUalbHasl, a He
YHUBEpCaJIbHasi MPAaBOCIOCOOHOCTh, MOCKOJIBKY JEATEIbHOCTh HOPUANYECKUX JIUII
MOXET OCYIIECTBISIThCA JIMIIb B TMpeaenax, «yCTaHOBJICHHBIX MPU MOTyYCHUH
paspenieHuss W TMPOXOXKIEHWU peructpamum» (ctathss 42 3akoHa 00 oO0mmx
MOJIOKEHUAX TpaxkaaHckoro npasa KHP).

['pasxknaHcKo-TpaBoBasi OTBETCTBEHHOCTb KHUTANUCKUX IOPUIUYECKUX JIHI[ 34
JICUCTBUSI CBOMX PYKOBOJMUTEIIEM KaK CBOMX 3aKOHHBIX MPEACTABUTEIEH, & TAKKE B
1EJIOM 3a JICHCTBUS MEpCOHANa TAKXKe OXBAaThIBAETCA CPepoi periaMeHTUPOBAHUS:
Takasi OTBETCTBEHHOCTh BO3JIaraeTcsl Ha KUTACKUE IPEANPUSITHS KaK CyOBEKThI ITpaBa
(cratbs 43 3akoHa 00 OOITUX MONTOKEHUSIX TpakaaHckoro mpasa KHP).

CraTycoM IOpUIMYECKUX JHI] 00JIaal0T TAKXKe €IIe TPU KAaTEeTOPUU CyObEKTOB -
COBMECTHBIC IPEANPHUITHS C KUTAHCKUM M MHOCTPAHHBIM KalMTaJIOM, KOOTIEPAaTHBHBIC
OpEANpPUITUS C KCIOJb30BAHUEM KUTAMCKOTO W HHOCTPAHHOTO KaluTalla M
NpEeANpUITUS HHOCTPAHHOTO KanuTana. OHU Takke pacroiaraloT HUMYIIECTBOM,
NpUHAAIEKAIIMM UM Ha MpaBe COOCTBEHHOCTH, U UMEHHO UM OTBEYAIOT MO CBOUM
nonram (ct. 48 3akoHa 00 00IIMX MOJIOKEHUSIX FpakaaHckoro npasa KHP).

Crnenyer OTMETUTh, YTO UMEHHO MNPEANPUSITUS HECYT TPaKJaHCKO-IPABOBYIO
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OTBETCTBEHHOCTD 3a JICMCTBUS CBOUX NMPEACTABUTEICH U3 YUCIIA JOJDKHOCTHBIX JIMII.
Opgnako He clenyeT JayMarb, 4YTO CaMu JOJDKHOCTHBIC JIMIlA TPEANpUSATHH,
MPEACTABISAIONINX NPEANPUATAE KaK IOPUANYECKOE JUI0, OCBOOOXKIAIOTCS OT KaKOu
Obl TO HU OBUIO OTBETCTBEHHOCTH. HampoTuB, OHM HECYT OTBETCTBEHHOCTH B
aAMUHUCTPATUBHOM TIOPSIAKE 3a JICWCTBUSA, BBIXOAAIIME 3a MPEHENbl CBOUX
TTOJTHOMOYH.

Bropoii Bun - cneyuanvhvie 3akonvl. K UX 4ucity OTHOCSITCS, HallpuMep, 3aKOH
KHP «O xomnanusx», 3akoH KHP «O COBMECTHBIX MaeBbIX NPEANPUITHIX
KUTAWCKOr0 U MHOCTPAHHOTO KanuTana», 3akoH KHP «O coBMeCTHBIX NpeANpUATHIXY.

KoHCcTHTYlIMSI TpPU3HAET TaKXKE 3aKOHOIOJOXKEHUS MECTHOTO 3HAYCHMUS.
MecTHbie HapoOAHBIE MPEACTABUTENIBbHBIE COOpaHUS pPa3HBIX YPOBHEH, MECTHBIC
HapOJHbIE MPABUTEIILCTBA PA3HBIX YPOBHEH, OpPTraHbl CaMOYIIPABJIEHUS B PErMOHaX
HAIIMOHAJIbHOM aBTOHOMUHU CONIACHO KOHCTUTYyLHMM, YCTaHaBIMBAIOIIECH WX
IIOJTHOMOYHSI B HOPMOTBOPUYECKOM JAEATEIIBHOCTH, B PAaMKAaX CBOMX IIOJIHOMOYMU,
OPUHUMAIOT pEUIeHUs, TMPUKA3bl, 3aKOHbl MECTHOTO 3HAYEHUs, TMOJOKEHUS 00
ABTOHOMHUHU, NPUMEHSIOT OTHEJIbHBIE IPABOBBIE HOPMBI T'PAXJAHCKOTO IIpaBa B
OTIEJIbHO JIEUCTBYIOIIUX MOJIOKEHUSX.

Emie oqun BU MpaBOBBIX aKTOB, MpeaycMoTpeHHbIi Konctutyiueit, oopa3yroT
HOPMATHUBHBIE aKThl, PEIICHUS M TMPHUKa3bl, OMyOIMKOBaHHbIE [OCymapCTBEHHBIM
COBETOM.

TocynapctBennsiii  CoBer Kwuraiickoit Hapognoit Pecnybmuku — 23T0
UCIIOJIHUTEIBHBIN OpraH, BHITOIHAIOMINN QYHKINUK [IEHTPATbHOTO MpaBUTEILCTBA. OH
CO3JAETCS BBICIIMM ITPEACTABUTENIBHBIM OpraHoM rocynapctseHHon Binactu KHP -
Bcekuraiickum cobpanueM HapomHbIX mpenctaBureneil. [ocymapctBenubiii CoBer
MOKET pa3palaThiBaTh, YTBEPKIATh U MyOIMKOBATH HOPMATUBHBIE AKThI, PEIICHUS U
npuka3bl. OHU SIBISIOTCS BaXXHOU (DOPMOUM BBIPAKEHHS HOPM TPaKJIaHCKOTO IpaBa
KHP.

Mesicoynapoonvle 0020680psi. MexnyHapOAHBIE JOTOBOPHI W JIBYCTOPOHHHE
COIVIAllICHMs, KOTOphle mnoanucano KwuTaiickoe MNpaBUTEIbCTBO U YTBEPAMIIO
Bcekuralickoe coOpanue HapOAHBIX MPEACTABUTENICH, UMEIOT PaBHYIO IOPUANYECKYIO
CUJIy C BHYTPEHHUMH 3aKOHAMU.

Obvruau. Kutait siBAsieTCS MHOTOHAIMOHAIBHBIM TOCYAPCTBOM C OOLIMPHOM
TEPPUTOPUEH, U B MECTaX, HACEJICHHBIX HAIIMOHAIHHBIMU MEHBIIIMHCTBAMU, OObIYAiA
TOXKE UMEET BaXKHOE 3HAYCHHUE.

B koHue mnaparpadga aBrop Xapakrepu3yer mnpunsTHe 3akoHa «OOmme
nosiokeHus rpaxaanckoro npasa KHP» 1986r. u ero 3nauenue.

[TpuaMMIUansHOE 3HaUueHne «OONMUX MONIOKEHHN rpakaanckoro nmpasa KHP»
3aKJIFOYAIOTCS B TOM, YTO OHM:

- OIIPEAEIISIOT MPEAMET I'PAXKIAHCKO-TpaBoBOTO perynupoanus B KHP, To ecthb
VMMYILIECTBEHHBIE U JIMYHBIE HEUMYILIECTBEHHBIC OTHOIIEHHUSI, B KOTOPBIX IPAXJaHE U
IOPUNYECKHE JUIA YYacTBYIOT KaK IOPUAMYECKH pPaBHBIE CYOBEKTBI, MEXIY
KOTOPBIMHM HET OTHOILLIEHHI BIACTH U OTUYMHECHUS;

- ycTaHaBiIuBaroT, 4yTo 3akitoueHHble KHP MexayHapogHeie AOroBOpHl U
COMIAIICHUIO 00JIaJIal0T BEPXOBEHCTBOM [0 OTHOUIEHUIO K IMOJIOKEHUSIM KUTANCKOTO

11



HallMOHAJIbHOIO  3aKOHOJATENIbCTBA,  3a  HCKJIIOUEHUEM  TE€X  IOJOXKECHUU
MEKIYHApOJHBIX JOTOBOPOB, B OTHOILICHUM MPUMEHEHMS KOTOpbhix Kurtaill craenan
ocoOble OroBOpkH. Jlomyckaercs Takke MPUMEHEHUE MEKIYHApOIHBIX OObIYaeB.
YacTHONpPABOBBIE OTHOIIEHUS C Y4YacTHEM HWHOCTpaHueB Ha tepputopun KHP
MOIYMHAIOTCA HOPMaM KUTANCKOTO Mpasa, €CJIM B 3aKOHE HE MTPEAYCMOTPEHO UHOTO. B
OTHOUIEHUAX W3 JIOTOBOPOB C YYaCTHEM HHOCTPAHIIEB CTOPOHBI MOTYT IO CBOEMY
YCMOTPEHUIO BBIOUPATH MPaBO, IPUMEHUMOE K PACCMOTPEHHIO CIIOPOB MEXKTY HUMH.
Ecnu onu He cienany Takoro BeIOOpa, TO MPUMEHSETCS 3aKOH rocyIapcTBa, Haubosee
TE€CHO CBSI3AHHOIO C J0roBOpoM. OOIIM MPUHIKUIT COCTOUT B TOM, YTO MPUMEHEHUE
WHOCTPAHHOTO IIPaBa HE JOJKHO OCYIIECTBIIThCA B HapyleHue narepecos KHP u np.

Bo Bropom maparpade — «3aKoHOAATEJILCTBO O J0TOBOPAX M HUHbIE AKTHI
rpaxaancKoro 3akonogareabcrsa KHP» — paccMarpuBaroTcs 3aKOHOAATENBCTBO O
noroBopax, yuudukamus 3akoHa KHP «O noroBopax» u ero 3naueHue, 3Ha4e€HUE s
COBEPILICHCTBOBAHUS W DPA3BUTHUS KHUTAHUCKOIO 3aKOHONATENIHCTBA, 3aTParuBaBIIErO
chepy MHBECTUIIMOHHBIX OTHOILICHUI C y4acTUEM UHOCTPAHIIEB.

OcHoBHble nonoxkeHust 3akoHa KHP «O noroBopax» kacaroTcs OnpenesieHHbIX
cdep u crnocoOoB peryanpoBaHuu. X MOXKHO BBIPa3HUTh B CIEIYIOMINX TE3UCAX:

1)  1OroBOpHI  CBSI3BIBAIOT  IOPUJUYECKA  PABHONPABHBIX  CYObEKTOB
(pu3nueckux aul, IOPUAUNYECKUX JIUI) U HAMPABJIEHbl HA YyCTAaHOBJIEHUE, U3MEHEHHUE,
NpeKpalieHle TPaXAaHCKUX TpaB U o0s3aHHOCTEH; cdepa IeHCTBUS 3aKOHA HE
OXBaTHIBAET TAKHE OTHOIICHUS KaK Opak v OMEKyHCTBO;

2) B KauecTBe OCHOBHBIX IPHUHIMIIOB 3aKOH 3aKPEIUISET HOPUIUUYECKOE
PaBEHCTBO CTOPOH, TUCIO3UTUBHOCTD, CIIPABEIIIMBOCTb, IOBEPUE U YECTHOCTD.

Ocobennas yacts 3akona KHP «O moroBopax» oOparraer Ha cebs BHUMaHUE
TE€M 0OCTOSITEILCTBOM, UTO B HE COXPAHEHBI U JTOTIOJIHEHBI MOJT0XKEHUS, BXOAUBIIINE
B COACP/KAHUE TAKUX MPABOBBIX aKTOB, KAK «3aKOH O XO3SMCTBEHHBIX KOHTPAKTaX»,
«3aKOH O BHEITHEAKOHOMHYECKHUX KOHTPAKTAX» U «3aKOH O TEXHUYECKUX KOHTPAKTAX).
Peub uper o MOJOXKEHMSIX, KACAIOUIUXCS OTHEJIbHBIX BHUIOB JIOTOBOPOB, KYIUIH-
NPOAAKU, DHEProcHAOXKEHUsS, BOAOCHAOKEHUS, ra30CHAOKEHUsI, TETIOCHAOKEHMUS,
apeHabl, NOAPAAA, IEPEBO3KH, CKIAJCKOTO XPAHEHUS, a4 TAKKE KPEAUTHBIX JOTOBOPOB.
Bmecte ¢ TeM, B Hero ObLIM BKJIIOYECHBI MOJOXKEHHUS, OTHOCSAIINUECS K PSIy WHBIX
JIOTOBOPOB, - (pUHAHCOBOW apeHbl (JIM3UHTa), JapeHHs, OPYyUYEHUs, KOMUCCUHU, a
TaKXe K OTHOLLICHUSAM ITOCPEIHNYECTBA.

Pa3paborka m mnpunarue 3axkona Kwuraiickoit Hapomuoit Pecnybmumku «O
JIOTOBOpax» ChITpajd Ba)XHYI0 POJb B IPABOBOM PETYIMPOBAHUM HWHBECTHUIIUH,
BOCIIPUHUMAEMBIX PBIHOYHOM SKOHOMHUKOW. DTOT 3aKOH IO3BOJSET OCYIIECTBISIThH
3alIUTy MPAaB U 3aKOHHBIX MHTEPECOB YYACTHUKOB WHBECTHUIIMOHHBIX OTHOIICHUU,
oOecreynBaeT MPaBOBbIC TAPAHTHH PA3BUTHUIO U MIPOIBETAHUIO PHIHOYHBIX cielok. C
NpuHATHEM 3akoHa «O JoroBopax» MpPEKpaTWwid JEWCTBUE 3akoHbl —  «O
XO3SMCTBEHHBIX KOHTpakTax», «O BHENIHEKOHOMHYECKUX KOHTpakTax» u «O
TEXHHYECKUX KOHTpakTax» 1981 roma, Tem cambiM ObUIM  YCTpaHEHBI
HECOIIACOBAHHbIE, TPOTUBOPEUUBBIE TOJOKEHUS BBIIICYKA3aHHBIX JIOTOBOPOB, OBLIO
JOCTUTHYTO €AUHCTBO U CUCTEMAaTUYECKUI XAPAaKTEP KUTAHCKOTO JOTOBOPHOIO MPaBa.
B 3akone KHP «O pgoroBopax» ydTeéH KOHTHHEHTaJbHO-NIPABOBOW  OIBIT
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3aKOHOAATENIbCTBA O JIOTOBOPAX, & TAKXKE OTHOCSIIHMECS K JIOrOBOpaM HOPMBI MpaBa
aHIIIO-aMEepUKaHCKOW cembu. Kpome TOro, B HEM yUTEHbl IOJOKECHUA
COOTBETCTBYIOIIUX MEXKAYHAPOAHbIX KOHBeHUMW . B nenom, 3akom KHP «O
JIOTOBOpax» BBIPAKAET y4YyeT 3aKOHOJATENIeM BCEro KOMIUIEKCA KHUTAMCKHUX
COLIMANbHBIX peanui. J[aHHBI 3aKOH €CTh CBHUJAETENICTBO ciokuBuieicsa B Kurae
TEHJCHIUH K TOCTOSHHOMY VIYYIIEHHUIO JOTOBOPHOIO IMpaBa, U, CJEIOBATEIBHO,
BCTYIUIEHUS KUTAUCKOTO IPak IaHCKOTO 3aKOHO/IaTEIbCTBA B HOBBIM 3Tall pa3BUTHSL.

B tpethem naparpade — «IIsaThbIii BApHAHT NMPOEKTA IPAKIAHCKOr0 KoaeKkca
KHP: HoBble mo/10:KeHHMs OOWIeH YACTH» — PacCCMATPUBAECTCA MATas IONBITKA
COCTaBJIEHUs IpaxkaaHckoro koaekca KHP.

CrnenmyeT mpusHaTh, 4TO pa3paboTka mpoekTa [paxkganckoro xomekca B Kurae
npoxoauT He 6e3 TpyaHocted. Ilocne 1949 roma B Kutae 4 pasza mpuctynaim K
pa3paboTtke npoekra [paxmanckoro kogekca: B 1954r., 1962r., 1979r, 2002r., HO 1o
Pa3IMYHBIM TPUYMHAM TPOCKTHBIC KOAU(DHUKAIIMOHHBIE PAOOTHl HE MPUBOIMIN K
yCHEXY.

23 okta0ps 2014 1. Ha 4-o1 menapHoit ceccun 18-oro cossiBa LIK KITK Obu1o
npuHITO «llocTaHOBIEHHE O HEKOTOPBIX BaXXHBIX BONPOCAX, KACAKOLIUXCS
BCECTOPOHHETO MPOJBHXEHUSI B YIPABIECHUHM TOCYIAPCTBOM HAa OCHOBE 3aKOHOBY.
[TocTraHoBNEHME YyKa3aJlo, YTO ISl «YCHUJIEHUS CTPOUTEIbCTBA IPABOBBIX OCHOB
PBIHOYHOM YKOHOMHUKH, COCTABIICHUE TPAKIAHCKOTO KOACKCA - 3TO 3HAUUTENIbHBIN 1Iar
B CO3JaHMM COLMAJIBHOW NpaBOBOM cucteMbl Kurtas u ymnpaBiieHHUS Ha OCHOBE
3akoHOBY». OHO yKa3ajo HalpaBi€HUE W MYyThb, Ha KOTOPHIX OyAyllee Ipa)xAaHCKOe
3aKOHO/ATENIbCTBO CMOXET CIIOCOOCTBOBAaTh JalibHEUIIIEMY COBEPILICHCTBOBAHUIO
1paBoBOM cucteMbl Kutas. B 10 ke BpeMsi, TOCTaHOBICHUE MOCIYKWIO YKa3aHUEM Ha
TO, YTO JOJDKHA ObITh MPENIPUHSTA €IIle OJHA, MSITasl, MOMbITKA COCTABICHUS IPOEKTA
I'PaKIAHCKOTO KOZIEKCA.

27 wions 2016 roga Ha aBaaunars nepsou ceccun BCHIT aBenaaatoro co3nia
ObLII0 TIpOBeEIeHO nepBoe pacecMmoTpeHue «IIpoekTa oOmmx nonoxkenuit [ paxkaHckoro
konekca KHPy. Tem cambim Bompoc 0 koaudUKaIuy rpak1aHCKOTO 3aKOHO1aTeIbCTBA
opuiManbHO ObLI BKJIKOYEH B XOJ 3aKOHOJATENIBHOrO mpouecca. PykoBomurtens
paboueii komuccuu no Borpocam 3akoHoaarenberBa [IK BCHIT JIu umm BeICTYyHI
¢ pazbsicieHueM 1o «IIpoekty obuux nonmoxeHnuit [paxxmaanckoro kogekca KHP», u
MPEJIOKIII OCYIIECTBUTh MPOEKTUPOBAHUE | paskIaHCKOIO KOJEKca Mo IaHy «JIByx
1IaroBy.

Ha nam B3misia, mepedyeHb BOMPOCOB, COCTABISIOMIUX cofepikanue «O0mux
noynioxkeHut I'paxknanckoro koaexkca KHP (mpoekrt)», 3acimyxuBaeT TOro, 4TOOBI
OCBETHUTH €0 MOAPOOHO.

[IpenyioxkeHHOE  COTMOCTABIEHHUE IIO3BOJIAET 3aKIIOUUTh, dYTO  «OO0Ime
noynioxeHus [paxmanckoro komekca KHP (mpoekt)» ocHoBbiBaoTCs Ha «OOmux
NOJIOKEHUAX rpaxaanckoro npasa KHP» 1986 r. mo Metony «pa3benuHeHus: oOmiero
nemarens (FeHUA K Z0)», To ecTs BKIIIOYaroT B ce6s MON0KEHNUS, PETHA3HAYECHHBIE
JUIsi OOIIEro MPUMEHEHHUsS C y4eTOM HOPM, COCPENOTOYCHHBIX B HMHBIX pasjenax
MIPOEKTA.

HeoOxomuMo OBLJIO HE TOJBKO TIPOSIBUTH YBAXKEHUE K HCTOPUYECKOM
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MPEEMCTBEHHOCTH B PAa3BUTUU TPAXKIAHCKOTO 3aKOHOAATEIHCTBA, HO M JOOUTHCA
COOTBETCTBUS ~ OOBEKTUBHBIM  TpeOOBAaHUAM  TEKYIIEr0 HSKOHOMHUYECKOTO U
counanbHoro pazsutusa B Kurae. Kpome Toro, 66110 He00X0QUMO BHECTH MONPABKU U
JIONIOJIHEHHUSI, KACAIOIIKNECSd YCTPAHEHUs U3 NPOEKTa HOPM, KOTOPBIE HE MOAXOAAT K
PEaTBLHOCTAM TEKYIIEeH SKOHOMHUYECKON U COlMaibHOM xu3Hu. Heobxonumo ObL10 He
TOJILKO YYMTHIBaTh (hakTHyeckoe mnonoxeHue Kuras, Hacnenue KUTaiCKON OTIIMYHOM
MPaBOBOM KYJbTYPHOM TpaJMIMU, HO U 3aMMCTBOBAThH IMOJIE3HBINA OMBIT 3aPyOEKHOTO
3aKOHOAATEIA.

«Oo6mue nonoxenust I'paxnanckoro kojmekca KHP (mpoekT)» ocHoBaHbI Ha
«O0umx mnonoxenusx I[paxnanckoro mnpasa KHP». Coxpanenue mnocieaHux
HEOOXOIMMO JUIsI TOTO, YTOOBI aaNTUPOBATHCS K IKOHOMHYECKUM M COIHATbHBIM
YCIOBUSIM PAa3BUTUS M MNPEAIPUHUMATEIBCKOW JACATEIBHOCTH, OHHM JOMOJHSIOT
OCHOBHbIE TIpuHIUIBL. «O0mme nonoxeHus: [paxaanckoro koaekca KHP (mpoekt)»
dbukcupyeT  TPHUHIMIBI  PaBEHCTBA, J0OPOBOIBHOCTH, CIIPaBEUIMBOCTH,
HKBUBAJICHTHOM KOMIIEHCALIMHM, UCKPEHHETO JI0BEpPHUs, OXPaHbl OKPYKAOUIENH CPEIbI,
COOJTIOZICHUS 3aKOHO/IATENIbCTBA, 3AIUTHI MIPAB U UCIIOTHEHUS 00s13aTeNbCTB (CT. 2 - 9).

Kpome toro, B maparpade mokassiBaeTcs, 4To HoBeUIBI B Pasmene I «O0mux
nonoxkeHuid [paxxmanckoro komekca KHP  (mpoekrt)» - HOpuaudeckue nwiia;
JOTIOJIHEHUE TaKUM BHUIOM OpraHu3alldy, Kak opraHuzanus 0e3 o0pa3oBaHUs
IOPUINYECKOTO JIMA; J0OABIECHO MOJOXKEHHE O 3alUTe BUPTYaJbHOTO MMYIIECTBA;
MoJziepHu3anusa npasui o npeacrasutensctse (Pasgen VIIL «IlpenctaBUTenbCTBOY);
noOaBle€H HOBBIM  BHJ  TPa)XJAAHCKO-IIPABOBOM  OTBETCTBEHHOCTH B  BHJE
HKOJIOTMYECKOTO BOCCTAHOBIIEHUS COCTOSTHUSI OKpYKaronen cpesl; FickoBast JaBHOCTB
NPOAJIEHA C JIByX JI0 TPEX JIET. DTH HOBBIE IOJIO)KEHHSI HECOMHEHHO BOCIIOIHSIOT
CyHIeCTBYIOIIMe HeaocTarku «OOmmMX mnojokeHuil rpaxaaHckoro npasa KHP». B
MOCJIETHUE TOJIbI, HAPOJ U OOILIECTBO MPOSBISAIOT BCe OOJee BHICOKUE OXKUJAHUS K
pazpabotke  Ipaxkmanckoro  koaekca. Jlng  xogudukanuu — rpakJAaHCKOTO
3aKOHOJIATEJILCTBA YKE UMEIOTCS XOPOIIHe CyObeKTUBHBIE H OObEKTUBHBIE YCIOBHSI.

B npomecce co3maHuss mpaBoBOro rocyaapctBa W obmiectBa  Kurtas
NPEUIOKEHHUS TI0 COCTABICHHUIO TPaXXTAHCKOTO KOAEKCa UMEIOT OOJbIIoe 3HAYCHHE.
Komndukamuss ['paxmgaHckoro Kojekca SIBISETCS BaKHBIM IIaroM Ha MYTH K
COBEPIICHCTBOBAHUIO HAIMOHAJIBHOM CHUCTEMBI YIPABICHUS W MOJEpPHU3ALUU
ynpasnenus. Konudukanus [pak1aHCKOro KoJeKCa UMEET BaKHEHIee 3HaYeHUE JIsl
JATbHEUILIETO YIYUIICHUS TPaKJaHCKOTO 3aKOHOAATENbCTBA U IPYTUX HOPMATHUBHBIX
aKTOB, a TaK)Ke VISl YJIYyYIIEHUs HAllMOHAJIBHOrO yrpasieHusd. ['paxaaHckoe mpaso
pEeryinupyeT JUYHbIE OTHOIIEHUS U UMYLIECTBEHHBIE OTHOIIEHUS, OHO TECHO CBS3aHO
c HapomoMm. Komuduxarmms IpaxmgaHckoro Komaekca SBISETCS OOBEKTUBHOU
NOTPEOHOCTHIO IS 3alllUThl KOPEHHBIX MHTEPECOB Hapona, COACHCTBYET 3I0POBOMY
Pa3BUTHIO COLIUATUCTUYECKON PRIHOYHON HKOHOMHUKHU.

I'maBa Bropas — «CnenuajibHoe HHBECTHIHOHHOE peryjuposanue B KHP»
— COCTOMT U3 JByX TmaparpadoB U TOCBSIIEHA HCCIEIOBAHUIO CTAaHOBIICHHUS
CHEUHUAIBHOTO MHBECTULIMOHHOIO 3aKOHO/IaTENIbCTBA, OTHOCSIIETOCS K ACSITEIbHOCTH
nHocTpaHHbIX HHBecTOpoB B KHP, a Taxxke opranuzanmoHHO-TIPaBOBBIX (opM,
ucnoab3dyembix B KHP mis nenei npunoxenus nHOCTpaHHOTO KanuTana: Komnanuii
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co 100% unHOCTpaHHBIM KanuTanaoMm; [[aeBbIX COBMECTHBIX MPEANPUITUS KATANCKOTO
Y MHOCTPAHHOTO KanuTaja; KOHTpaKTHBIX COBMECTHBIX NMPEANPHUATANA KUTANCKOTO U
WHOCTPAHHOIO KaluTajia.

B nepBom maparpade — «CTaHOBJIeHHEe CNENHAJBLHOI0 MHBECTULIMOHHOIO
3aKOHOAATEJIbCTBA, OTHOCALIETOCH K AeSITeJJbHOCTH HHOCTPAHHBIX HHBECTOPOB B
KHP» — unccrnenoBan psa clieIMalbHBIX 3aKOHOJATENBHBIX aKTOB, OTHOCSIIMXCSA K
nesaTenbHOCTH nHOCTpaHHbIX HHBECTOpOoB B KHP : 3akon KHP «O coBMecTHBIX MaeBbIX
NPEANPUATUAX KHUTANCKOTO M HWHOCTPAHHOro Kanutana», 3akoH KHP «O
NPEANPUATUSAX HMHOCTpAHHOTO  Kanurana», 3akoH KHP «O coBmecTHBIX
KOOIIEPAIMOHHBIX (KOHTPAKTHBIX) MNPEANPUATUSAX KUTAWCKOIO W HHOCTPAHHOIO
kanuTanay, 3akoH KHP «O kommaausx»

B mnepuon or momenta oOpazoBanuss KHP gno «momutukum pedopm u
OTKPBITOCTH» (IporpamMma 3KOHOMUYEeCcKuX pedopm, npeanpunarsix B KHP) Ha
tepputopur KHP 10111 ”HOCTPaHHBIX KaITUTAIOBIOKEHUH ObLIa Mana®.

3aKoHO/IATENbCTBO 00 MHOCTPAaHHBIX WHBeCTUIUAX KuTas Hayanock ¢ TpeTsero
mwienyma LK KIIK 11-ro co3siBa. B nexabpe 1978 rona Tperuit mnenym LK KIIK 11-
TO CO3bIBa CJeNaJl TIEPBBIM MIar B MPOBEACHUU 3KOHOMHUYECKuX pedopm. Tperuid
wienyM [[K KIIK 11-ro co3biBa onpeaenusn «moauTuKy pedopM U OTKPHITOCTHY Kak
OCHOBHYIO TOCYJAapCTBEHHYIO IOJIUTHUKY; ISl JOCTHUKEHUWS, 3aKPCIUICHHBIX B HEU
LeJIed YTBEPAWI: IIOCTaBUTh B LEHTP JEATEIBHOCTH MAapTUH OCYLIECTBIICHHE
COLMAIINCTUYECKOW MoaepHU3anuu Kuras; pa3BuBaTh MEXIyHAPOIHBIE OTHOIIECHUS;
IIPUBJIEKATh UHOCTPAHHBIE MHBECTULMU, T.€. UCIIOJIb30BaTh MHOCTPAHHBIM KamuTal,
TEXHHUKY U YIPABICHUYECKUN OMBIT JJIs1 TOrO, YTOOBI COACMCTBOBATH OCYLIECTBIICHHUIO
COLMATMCTUYECKON MoJiepHM3alu. B Hayane pedopM M OCyIIeCTBIECHUS MOTUTHKU
OTKPBITOCTH, TIPU HEJOCTATKE BAJIIOTHBIX pe3epBHBIX (oHI0B KuTas u B oTCyTCTBUE
CTOJIb HEOOXOIMMOM MEePeIOBON HAYKH U TEXHUKH, ObLIT pa3paboTaH psJi CleuaibHbIX
3akoHOJaTeNbHbIX akToB: 3akoH KHP «O CcOBMECTHBIX NaeBbIX MNPEAIPUITHIX
KUTalCKOTO W HWHOCTpaHHOro kanutana», 3akoH KHP «O npegnpustusax
MHOCTpaHHOro Kanutana», 3akoH KHP «O coBMECTHBIX KOONEpPAaMOHHBIX
(KOHTPaKTHBIX) MPEANPUATHIX KATAHCKOTO U MHOCTPAHHOT'O KaluTajaa». DTH 3aKOHbI
3QJI0KWIM TIPABOBYIO OCHOBY JUJIsSI IPUBJICYEHUSI NHOCTPAHHBIX MHBeCTULINM B Kutae
JUIsl TPOJBUWKEHUs pedopM, BHECS 3HAYUTENbHBIM BKJIaJA B JOCTH)XEHHE H
MOJIEP>KaHUE BBICOKMX TEMIIOB SKOHOMUYECKOIO POCTA, 4 TAKKE B CO3JaHUE YCIOBUI
JUISL TIOBBILIEHUS €MKOCTH BHYTPEHHETO PhIHKA.

B umnciie rpakaaHCKo-IIPaBOBbIX aKTOB MOCJIETHETO BPEMEHN OCOOCHHO Ba)KeH
3aKkOH «O0 MHOCTpPaHHBIX UHBECTULIUAXY», IPOECKT KOTOPOTO ObLI OMyOJIMKOBAH €IIe B
2015r., moaBeprest BCeHApOTHOMY OOCYKICHHIO, U B HACTOAIIEE BpeMsl BeAeTcs paboTa
[0 YYETy MHOTOYMCJICHHBIX JOINOJHEHUM WM IPEUIOKEHUM, BBICKA3aHHBIX B XOJE
Takoro oocyxjaeHus. Kuraiickomy 3aKOHOAATENIO MPEJACTOUT PEIIUTh OYEHb BaXKHYIO
3ajady: emle 0ojee MOBBICUTh WHBECTULIIMOHHYIO IPHUBIEKATEIbHOCTh KHTANCKOW
HDKOHOMHUKH, YCTPaHUTh (PAKTOPHI OTTOKA KAIMMTAJIOB, OOECHeunTh Oe30MacHOCTb
WHOCTPAHHBIX BIOXKEHUH, U TIPU ITOM JIOOUTHCSI YCTAHOBIIECHUS HAJIEAKHOTO KOHTPOJIS

® IIzsu Yyneoii. Vicropus npuMeHeHHMs WHOCTpaHHbIX MHBecTuumii B KHP. Tlexkun, 2002, C.109 (Ha kur.s3.)

OpwruHanbHeli Teker: 22528, HEFIH AN KR DIFE[M], dbat: S EZ5 R, 2002:109
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HaJ[ BBITOMONPHOOPETATENSIMUA, KOTOPBIX MPEJICTABISIOT KUTAWCKHE KOMIIAHWUHU C
MHOCTPaHHBIM YYaCTHUEM.

B poccuiickoil nmTEpaType MNPAaBHIBHO OTMEYAETCs, 4YTO 3aKOHOAATEIb
CTPEMUTCS 3aKpbITh CTPATETMUYECKUE OTPACIH KUTAMCKOW 3SKOHOMHUKHU OT JIOCTyNa
MHOCTPAHHOTO Kanurtana. [1o 3Toil npuurHe MPOEKT NPe1yCMaTPUBAET, YTO KUTANCKHE
IOpUJIMYECKUE JIMIla, 3aUHTEPECOBAaHHbIE B TOJYYCHHHM IIpaBa Ha pa3paboTKy
CTPaTErnYECKUX PECYPCOB, HE MOT'YT UMETh HHOCTPAHILIEB B YUCJIE CBOMX YUPEAUTEIEH
aM00 KUTAUCKMX TpaXkJaH, HMEIUMX (UHAHCOBBIE CBA3M C MHOCTPAHHBIMU
KOMITAHHMSAMM .

CrnenyeTr OTMETHTD, UTO B 00Cyx1eHHH NpoekTa 3akoHa KHP 00 mHOCTpaHHbIX
WHBECTULIUSX MPUHUMAIH yyacTue nuHocTpanHble s3kcreptsl u3 EC u CIA, Bbicka3aB
P TOXKETaHUM B MOJIb3Y OTPAXKEHHUS B MPOEKTE HOPM, OTPAHUYMBAIOIIMX JHOO
WCKJIIOYAIOIIMX BMEMIATEIbCTBO IPABUTEIILCTBEHHBIX OPraHOB B JICSTEIBHOCTH
npeanpuHuMareneil. OKoHYaTeIbHbIN BapHaHT MPOEKTa nepenan B [ ocyiapcTBEeHHBII
coser KHP.8

Cnenyer ormetuth, u4yto B KHP 3akonHomarenbcTBO, OTHOCsmEecs K
WHOCTPAHHBIM WHBECTHIIHSIM, JIO CHX TIOp HE BKJIFOYAET B ce0sT 00IIEro 3aK0Ha O TaKUX
MHBECTULUSX. OTIEIbHBIE aKThl, TOCBAIICHHBIE COBMECTHBIM MPEANPUITUSIM U UHBIM
OpraHU3aIllMOHHO-NIPaBOBbIM (opMaM, B KOTOpPHIX MoOXeT paborate B Kutae
WHOCTPAHHBIA KamuTaj, JOCTaTOYHO IIMPOKO OXBaThIBAIOT KPYr TPEOYIOMIMX
pernamMeHTaIy BOPOCOB, HO 3aMEHUTh COOOM €TMHBIN aKT, MTOCTPOSHHBIN Ha OOIIeH
KOHIIENITYaJIbHOW OCHOBE, COuYeTallie oOume MNpUHIUIB M CHElUaIbHbIC
MOJIOKEHUS, OHA HE MOTYT.

Hago ormeruTh, YTO KHUTAHWCKUM 3aKOHOHATEIb OTHAET cebe OT4eT B
HEO0OXOIMMOCTH TAaKOTO aKTa, ¥ HalejeH Ha ero co3ganue. B 2015 romy omybnukoBan
noAarotopneHHbii  MunucrepctBom Ttoproiu KHP npoekr 3akoma KHP 00
MHOCTPAHHBIX HHBECTUIIUAX, OOCYXIEHUE KOTOPOTO 3aBEPIIECHO U BEJETCA padoTa Hal
Y4€TOM BBICKa3aHHBIX B XOZIE€ OOCYXJICHUS MIPETIOKEHUHN U JTOTIOJTHEHU.

Bo Bropom maparpadge — «OpraHuzaunmoHHO-NPaBoOBbIie  (OPMBI,
ucnosb3dyembie B KHP nis mesed nmpuiiokeHHs] HHOCTPAHHOIO KANMUTAJIA» —
paccMaTpUBAIOTCS OCHOBHBIE OpraHU3aIMOHHO-TIpaBoBbie (popmbl: Kommanuu co 100%
WHOCTPaHHBIM KanuTtajiioM, [laeBble COBMECTHBIE MNPEANPUATHS KUTAWCKOTO H
MHOCTPAHHOTO KamnuTana, KOHTpakTHbIE COBMECTHBIE MPEANPUITUS KUTANCKOTO U
MHOCTPaHHOT'O KanuTaja.

CormocraBiisisi MHBECTULIMOHHBIN cTaryc komnaHuii co 100% wuHOCTpaHHBIM
KallUTaJIOM MU COBMECTHBIX KOMIAHUM (TPENNpUATHii), ClIeIyeT OTMETUTb, UTO
MPEUMYIIECTBA BTOPBIX 3aKIIOYAIOTCSI B OOJBINEH MPOCTOTE PErHUCTpPAIIHH,
BO3MOKHOCTH HCITOJIb30BaHUsSI MHOCTPAHHBIMM WHBECTOPAMHU PECYPCOB U CBA3EHU
KUTANUCKOTO MapTHEpa; KpoMe TOro, ¢opmMa COBMECTHBIX KOMITAHUH (TPEINPUSTHI)
MPUBJIEKAET U KUTAUCKUX MMapTHEPOB, TAK KaK OHA 00JIer4aeT UM MOJyYeHUsI JINLICH3UM

" Cwm., Hanp., Tpouunckuii I1.B. OCHOBHbIE HANPABIEHNUS PA3BUTUS 3aKOHOJATEILHOM CHCTeMbI COBpeMeHHOro Kurast.
/I "MexyHapomHoe myOnndHoe 1 yacTHoe mpaso”, 2015, N 4.
8 Cs0 Xyny. IIpoekt 3axona KHP 06 nHOCTpaHHBIX HHBECTHIMAX ObLI nepenaH B Iocynapctennslii coser KHP.
Opwurunanbhbii Texer: AN RILFIE A E#HTHE (HF ) & FRkES%EE. URL:
http://news.comnews.cn/20170724/1611.html (naTa o6pamenus: 2/03/2018) (Ha KHT.513.)
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Y Pa3pelIeHU U T.II.

B 10 )¢ Bpemsi kommanuu co 100% HHOCTpaHHBIM KAMUTAIOM CO3JAI0T
IPEUMYIIECTBO B BUJE CHM)KEHUS WJIM MCKJIIOUYEHHS] PUCKOB, BOSHUKAIOIIUX B cepe
YPETYIMPOBaHKS OTHOLIECHUH C KUTAUCKUMU apTHEPaMU. ITHOCTpaHHBIM HHBECTOpaAM
yaoOHee U 1iesiecooOpa3Hee JOCTUraTh TAaKOrO YPEryJIupOBaHUS HE Ha IyTIX
ONpEIEIEHNs OTHOLICHUM C HAMHM B paMKax COBMECTHOM KOMIIAHMHM, a4 B paMKax
IpeaIPUHUMATENBCKUX 10r0BOpoB 100% KOMIaHUU C KUTalCKUMHU KOHTPAareHTaMH.

VY naeBbIX COBMECTHBIX MPEANPUATAN KUTANCKOTO U MHOCTPAHHOI'O KamuTajia
€CTh OJIHA XapaKTepHas 4epTa: UX YYaCTHUKH Y4YacCTBYIOT B MPHUOBLISAX U YOBITKAX,
PAaBHO KAK M B HECEHHWM PHUCKOB INPONOPLUOHAIBHO NPUHAUICKAIIUM UM JO0JSM B
ycTaBHOM Karnutaine. KacatenbHo ¢hopMbl BHECEHUS TaKUX JIOJICH CIIETyeT OTMETUTD,
YTO OHU MOTYT BHOCHUTHCSI MATEPUAIBHBIMU CPEACTBAMHM, IIPAaBAMH ITPOMBILIJIEHHON
COOCTBEHHOCTH, HAQJIWYHBIMM JIeHbraMu W 1npod. Eciu Jonas  BelpakaeTcs
MaTepUabHBIMUA CPEICTBAMU B BHJEC TEXHUKH WM OOOPYIOBaHUS, TO 3HAUYCHUE
WHBECTUIIMOHHOTO pecypca OHU MPUOOPETAOT JUIIb IMPHU YCIOBUHU, YTO OTBEUYAIOT
NepeI0OBbIM TEXHOJIOTUSIM, COOTBETCTBYIOIIUM NoTpedHOCTsIM KuTas. B ciydae, koraa
IIOJ1 BUJIOM MHOCTPAHHOTO KaNUTAJIIOBIIOKEHHS YMBIIUJIEHHO MOCTABIEHBI OTCTAJIbIE
00OpyIOBaHHE M TEXHHUKA, TO BBI3BAHHBIE TAKOW IMOCTABKOW YOBITKH TMOJJIEKAT
BO3MEILICHUIO.

B KHP cymecTtByeT 2 BU1a COBMECTHBIX TPEANPUATHN: ITA€BbIE U KOHTPAKTHBIE
(koomnepaunoHHble). MHOrna mnaeBble MPEANpPUSATUS HA3BIBAIOTCA NPEANPUITUIMU
COBMECTHOI'O KalMTajiaa WIA MPOCTO COBMECTHBIMHU MPEANPUATUIMH, & KOHTPAKTHBIE —

COBMECTHOI'O COTPYAHUYECTBA 158105 KOOTIEPALIHOHHBIMU COBMECTHBIMHU
MPEAITPUATUIMHU.
B KOHTpakTHBIX COBMECTHBIX IMPEANPUATHM — B COOTBETCTBUU C

JIOTOBOPEHHOCTHIO YYACTHUKOB, 3aKPEIUICHHOW B y4peauTelbHOM J0oroBope. Kpome
TOTO, COTPYIHHMYECTBO HECOBMECTHBHIM He ObIBaeT. [loaToMy yacTo MCHOIB30BAThH
(OpMYIIMPOBKHU «I1a€Bbl€ COBMECTHBIC MPEANPUSATHSI» U «KOHTPAKTHBIE COBMECTHBIE
npennpustus». OCHOBY IPABOBOIO PETYJIMPOBAHUS MHBECTULIMOHHBIX OTHOIICHUH, B
KOTOPBIX WHOCTPAHHBIM KamUTall Y4acTBYeT B (DOpME KOHTPAKTHBIX COBMECTHBIX
npeanpustuii, coctapiager 3akoH KHP «O koHTpakTHBIX (KOOIEpPalMOHHBIX)
COBMECTHBIX IPEANPUATUAX KUTAHCKOTO U MHOCTPAHHOTO KaruTasa»

OpraHu3alMoOHHO-IPABOBOM (OPMOH, MPEANUCHIBAEMONW 3THUM 3aKOHOM JUIS
KOHTPAKTHBIX COBMECTHBIX MPEANPUATUN BBICTYNAIOT KOMIIAHHMSI C OTrPaHUYEHHOU
OTBETCTBEHHOCTHIO JIMOO COIIAIIEHUE O COBMECTHOM IeITeNIbHOCTH 0€3 00pa3oBaHUs
IOPUINYECKOro Jinia. Mex 1y ydacTHUKaMU COBMECTHOTO KOHTPAKTHOT'O MPEANPUATHS
HE MOIyT HE CKJIaJbIBaThCi OTHOUIEHUS, TpPeOyIolMe peryiupoBaHusa. Takoe
PErYJIIMPOBaHUS XapaKTEPHU3yeTCsl MCTOYHUKAMM DPETYIATUBHBIX HOPM, pPa3MEpPAMHU
JO3BOJIIEMBIX JI0JIEW B UMYILIECTBE MPEANPUATHS, U JIP.

Conocrasisis npumensieMbi B KHP nonxon ¢ Tem, kotopsliii ucnons3yercs B PO,
POCCUICKHE MpPaBOBEAbl OTMETWIM, YTO «IA€BblE COBMECTHBIE MPEANPUATHS
COOTHOCATCSI ¢ KOMMEPUYECKOW OpraHu3alueid ¢ MHOCTPAHHBIMU WHBECTULHSIMU B
dbopme oOmiecTBa ¢ OrpaHUYEHHONW  OTBETCTBEHHOCTHbIO, a KOHTPAKTHbBIC
(KOoOmnepalMOHHbIE) TPEINPUATUS ¢ KOMMEPUYECKON OpraHU3alMel ¢ NHOCTPAHHBIMU
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MHBECTULMAMU B (POPME TOBAPUIIECTBA .

OCHOBHBIM ¥ MNPEUMYIIECTBEHHBIM BMECTWJIMIIEM HOPM M  IPaBHIL
PETYNUPYIOIIMX TAKAE  OTHOLIEHHWs, BBICTYNA€T YYPEAWUTEIBbHBIM  JIOTOBOP.
OOBsiCHSIETCS 3TO TE€M, YTO CHOCOOOM CO3JaHUSI COBMECTHOTO MPEINPUATUS MOXKET
OBITh JIMIIIb IOTOBOP MEXY €r0 yYaCTHUKAMHU.

[Tpu BBIOOpE OpraHM3ALMOHHO-NPABOBBIX (hopMm, ucnonb3yeMbix B KHP mis
OCYILECTBICHUSI HMHOCTPAHHBIX HMHBECTUIMM, HEBO3MOXXHO OJIHO3HAYHO OLICHUTH
JT00YI0 M3 HUX KaK XOPOIIYI0 WJIH TJI0XYI0. BeIOOp GOopMBI HAAJIEKUT OCYIIECTBISITh
B 3aBUCHMOCTH HE OT BKYCOBBIX IIPEANOYTEHHM, & C YYETOM KOHKPETHBIX
00CTOATENBCTB MECTA, BPEMEHH, CPepbl U MacITaba NHBECTUPOBAHHUS.

I'maBa Tperbs — «lIpaBoBbIe cpeacTBa 3alUTHI HHOCTPAHHBIX HHBECTOPOB
B KHP» — cocrout u3 tpex naparpados.

B nepBom mnaparpade — «IIpaBoBble cpeAcTBa 3aIMThI HHOCTPAHHBIX
uHBecTopoB B KHP, npenycMoTpeHHbIe 3aKOHOJATEIBLCTBOM 00 MHOCTPAHHBIX
UHBECTULUAX.

[IpaBoBBIE CpencTBa 3alIMThl MTHOCTPaHHBIX MHBecTULMK B KHP paznuyatorcs B
3aBUCUMOCTH OT I[PaBOBbIX OCHOBAaHMW W3 3aKperuieHus: 1) 3akperuieHHbIe
3aKOHOAATENBCTBOM 00 MHOCTPaHHBIX MHBECTULIMAX; 2) yKa3aHHbIE B JBYCTOPOHHHUX
comIalleHusiX; 3) MpeayCMOTPEHHbIE MHOTOCTOPOHHUMHM cornameHusamu. Mepapxus
HOPMATHBHBIX HCTOYHUKOB KUTAWCKOTO IPaBa, IMOCBSILIEHHBIX 3alUTE NHOCTPAHHBIX
MHBECTOPOB, uMeeT Tpu ypoBHA: 1) Koucrturyuus KHP; 2)  akTtel cnenuanbHOrO
3aKOHOJATENbCTBA (B yacTHOCTH, « 3akoH KHP O maeBbIx COBMECTHBIX MPEIIPUITHIX
KUTAMCKOrO ¥ MHOCTPAHHOIO KallUTajda» U Jip.); 3)HOPMATUBHBIE  AKThl ~ MECTHBIX
OpPraHOB BJIACTH.

['apantust or HauvoHanM3auuu W 3Kcrponpuanuu. 3akoH KHP «O maeBbix
COBMECTHBIX MPEIINPUATAIX KUTAHCKOTO U MHOCTPAHHOTO KAIMTala» YKa3bIBa€T, UYTO
HE TNOJUIEkKAT HAUMOHAIU3AUU U PEKBU3ULIMU COBMECTHBIEC npeanpuaTus. Jlums B
UCKJIIOUUTENbHBIX CIy4asiX, IpU 0COObIX 0OCTOATENbCTBAX U MPU HEOOXOJUMOCTH,
BBI3bIBAEMOI OOIIECTBEHHBIMU MHTEpECaMHU, COBMECTHOE MPEANPUATHE MOXKET OBITH
PEKBU3MPOBAHO B YCTAHOBICHHOM 3aKOHOM IOPSJIKE C BBIIUIATOM COOTBETCTBYIOLIEH
xomreHcanum» 0.

Kpome TOro, paccmaTpuBarOTCsi BONPOCHI 3aIUTHI MpaBa COOCTBEHHOCTH Ha
MMYILECTBO U 3aLIUTHI IIpaBa Ha epeBo/l NPUObUIN, O BEICHUH AeJ Ha MPEAIPUITHIX,
(GYHKIMOHUPYIOMIMX MPH YYaCTUM HMHOCTPAHHOTO KamuTalla, a TakXKe MpaBoOBast
3alllUTa UHTEJUIEKTYaIbHOU COOCTBEHHOCTH

Bo Bropom maparpade — «IIpaBoBble cpeacTBa 3alMThI MHOCTPAHHBIX
uaBectopoB B KHP, ocHoBaHHbIe Ha JABYCTOPOHHHX COIJIALUICHUSAX») —
paccMaTpuBarOTCs 3HAYEHUE JBYCTOPOHHUX CONIAIICHUM.

JIByCTOpOHHUME COITIAllIEHUsI WrparoT BaXKHYK pOJb B PETYIMPOBAHUU
MHOCTPAaHHBIX MHBECTULMI. OHU HE TOJBKO MOBBIMIAIOT JAOBEPUE U 0OECIIEUMBAIOT

® Bepsunb O.A., Pa6ununa E.H. TIpasoBble (opMbl BeleHUs OU3HECA pOCCHIICKUMU TIpenpuHuMaTensyMu B Kurae //
IIpaso. XKypnuan Beiciieit mkonbl skoHoMukd. 2016. Ne 2.C. 208.
10 3akon KHP «O maeBbIX COBMECTHBIX MPEANPUATUAX KUTAHCKOTO U MHOCTPAHHOTO KanuTaja». OpUrHHAJIBHBIN TEKCT:
o N R M hoAh & Bt & 8 & Mk vk . octymen Ha odumuansHOM caiiTe TO  aapecy:
http://www.npc.gov.cn/npc/xinwen/2016-09/06/content_1997113.htm (nara obpamenus: 24.08.2017) (Ha KuT.513.)
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0e30MacHOCTh MHOCTPAHHBIX HMHBECTOPOB Tpu wuHBecTupoBanuu B KHP, HO u
o0ecCreynBaloT MPAaBOBYIO 3alIUTYy MHOCTPAHHBIX HMHBECTUIUMH. OJHOBPEMEHHO,
JByCTOPOHHUE MHBECTULMOHHBIEC CONNIAIICHUS TAK)KE MMEIOT BaKHOE 3HAYCHHE IS
Kuras, oHuM mpemocTaBisitoT CcOOOW TPaBOBYIO 3alUTy Ui 3apyOEKHBIX
KaluTaJIoBIOKeHUN KuTasi.

[Tockonbky Kuraii 3akimrodaeT JByCTOPOHHME MHBECTULHOHHBIE COITIAIIEHUS C
pa3sHbIMH TOCYJapCTBaMHU, MX COJAEPKAHUE HE BCeraa oaMHakoBo. Ho BO MHOrmx
COMNIAIICHUSX, B YAaCTH IMPABOBBIX BONPOCOB OCHOBHBIE IOJIOKEHUS KaCarOTCA
CJIEIYIOLIETO: PEXUM HHBECTHULMUN, TMOJOKEHUE O HALMOHAJIW3AaLUU, MOJOKEHHE O
cyOporanuu, TpaHc(epT U MepeMeleHUe KaluTala, a TaKKe MOPSAIOK pa3perueHus
MHBECTUIIMOHHBIX criopoB. B maparpade nogpodbHo paccMaTpuBarOTCs 3TH BOIIPOCOB.

B TpetheM maparpade — «3amura uHOCcTpaHHbIX HHBecTuuuMii B KHP
IOCPEeICTBOM CTPAaxXOBaHMA» — aBTOP IIOKAa3bIBA€T MEXAHU3MBI CTPAXOBAHUS
WHOCTPAHHBIX HMHBECTOPOB OT PHUCKOB, BBHI3BIBAEMBIX  HEOIArONMPHUATHBIMU
M3MEHEHUSIMU KaK YKOHOMUYECKOM, TaK U, 0COOEHHO, MOJUTUYECKON KOHBIOHKTYPHI.
ABTOp paccmaTpuBaeT CTpaxoBaHWE HMHBeCTMLMM B pamkax MHUI'A, crpaxoBanue
MHOCTpaHHbIX MHBeCcTHIMK B KHP, mopsinok nericTBrii HHOCTPaHHOTO UMIIOPTEPA JJIs
ctpaxoBanust caenku B kommaHum  SINOSURE, a Takke paspelieHue
WHBECTULUOHHBIX CHOPOB B MEXAyHapOIHOM LEHTPE MO YPEryIupOBaHUIO
MHBEeCTUIIMOHHBIX crnopoB (MIYUC), Bkirouas crmopel C ydacTHEM KHUTalCKOM
cTopoHbl, paccmMorpeHHbie B MIIYUC. ABTOp [a€r KpaTKyr XapaKTepUCTHKY
paccmotpenust cnopoB B MIIYUC ¢ yydactueM KUTalCKOW CTOPOHBI B KaueCTBE
OTBETYHKA.

I'maBa uyerBepras — «IIpodaembl Tekymero 3axkonoaareabcrBa KHP 00
HHOCTPAHHBIX MHBECTHLHSAX M LEJH ero pe)OpMHPOBAHUA» — COCTOUT U3 TPEX
naparpaoB U IOCBAIIEHA PACCMOTPEHUIO OCOOCHHOCTH TEKYIIET0 3aKOHOAATENbCTRA
KHP 006 nHOCTpaHHBIX MHBECTHLIMSIX, MPOOIEMBI TEKYIIEro 3akoHoaaTesbeTBa KHP 00
WHOCTPaHHBIX MHBECTUILIHX, Llenn pedopmMbl HHBECTUIIMOHHOTO 3aKOHOJATENbCTBA U
npoekT «3akoHa KHP 00 nHOCTpaHHBIX HHBECTHUIUSIX.

B nepBom naparpade — «OcodeHHocTH Tekyumero 3akonoaareabcTsa KHP 06
HHOCTPAHHBIX HMHBECTHLIHUAX» — PACCMATPUBAIOTCS  PA3JIUYUAS  TEKYLIETO
3akoHonatenbctBa KHP 00 HWHOCTpaHHBIX MHBECTHIMSX M 3aKOHOJATENIbCTBA O
HAllMOHAJIbHBIX UHBECTULIMSIX, & TAKKE UX OCOOCHHOCTH.

MOXHO OTMETUTh CIEAYIOUIME OCOOCHHOCTH TEKYIIero KHUTalCKOro
3aKOHOJIATEJILCTBA 00 MHOCTPAHHBIX MHBECTUIIMSIX.

1) 3akoHOZATEIHCTBO 00  HWHOCTPAaHHBIX  HHBECTULIMSX  SIBJISETCS
MHOTOYPOBHEBBIM, TPEOYIOIIUM OPTraHUYECKOW YBSI3KM Pa3IUYHBIX CHEHUATBHBIX
3aKOHOB M 3akoHomoJiokeHui. 3akoHomatenbcTBO KHP 00 wmHOCTpaHHBIX
WHBECTULIHUAX COCTOUT HE U3 €IMHOTO 3aKOHA, a U3 Pa3JIMYHbIX CIIEIHAIbHBIX 3aKOHOB
Y COOTBETCTBYIOIIUX OTAEIbHBIX 3aKOHOB, OTJEIbHBIX 3aKOHOIOJIOKEHUH. B cBoen
B3aMMOCBSI3M OHU (DOPMHUPYIOT JEHCTBYIOMIMI MPABOBON PEKHUM PETYIUPOBAHUS
WHOCTPAHHBIX MHBECTULIUN B CTPaHE.

2) Kwurailickuii 3akoHomaTeNlb mpuaepxkuBaercs AudPepeHIIupoOBaHHOTO
MTO/IX0/1A K PETYJINPOBAHUIO HALIMOHAIBHBIX HHBECTULIMI U NHOCTPAHHBIX WHBECTHUIIUH,
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YTO MPEACTABISIIOT COOO0M JBYXKOJIEHHYIO CUCTEMY 3aKOHOJATEIILHOTO PETyTHPOBAHUS.
[Tocne Hauana MOJUTUKHU pePOpPM U OTKPBITOCTH, 3aKOHOJIATEIHLCTBO OBIJIO PACITUPEHO
IyTEM TMPUHIATUA PA3JIMYHBIX 3aKOHOB M 3aKOHOMOJIOKEHHH, PEryIupyrOIInX
JEATENIbHOCTh MPEAIPUATANA C HAIMOHAJIBHBIM KAMUTAIOM W IPEONPUITHNA C
WHOCTPAHHBIM KallUTaJIOM. 3aKOHOAATEIbCTBO 00 MHOCTPAHHBIX HWHBECTHUIIUIX
COBEPILIECHHO OTINYAETCS OT 3aKOHOJATEIbCTBA O HALIMOHAIBbHBIX NHBECTULUSIX.

3) B 3aBucumoct OT (HhOpMBI TIPEANIPUSATHS OHH TMOABEPTAIOTCS PA3TUIHOMY
MIPAaBOBOMY PETYJIHNPOBAHUIO.

C caMoro Hauyaja 3aKOHOTBOPYECTBO OO0 MHOCTPAHHBIX MHBECTULHAX OBLIO
paszieneHo B 3aBUCUMOCTH OT GopMbl npeanpusatus. [locie oOHapogoBaHusi IEPBOTO
cnenuanbHoro 3akoHa KHP «O coBMeCTHBIX MaeBbIX MPEANPUATHUSIX KUTAHCKOTO U
WHOCTPAHHOTO KamuTajia», M JAajdpHedmero oOHapomoBanus 3akoHa KHP «O
MPEANPUATUSAX HWHOCTpaHHOro kamutana» u 3akoHa KHP «O coBmecTHBIX
KOOTIEPAIMOHHBIX (KOHTPAKTHBIX) MPEANPUATUIX KUTANCKOTO W HHOCTPAHHOTO
KaluTajlay, OHU CTalu LeHTpoM co3gaHHoro B KHP HopmaruBHOro wmaccusa,
OTHOCSIILIETOCS K MHOCTPAHHBIM MHBECTULIUSIM.

Takoil 3aKOHOTBOPYECKHIT METO] UMEET MPSIMYIO HAIIPABIEHHOCTh U YAOOEH i
OCYIIECTBJICHUS MOIUTHKUA PePOpM U OTKPBITOCTU, MOCKOJIbKY MUMEHHO 3TH BHUJIBI
NpEANPUITUN UTPAIOT BEAYIIYIO POJIb B Ka4eCTBE (POPMBI ITPUIIOKEHUSI HHOCTPAHHOTO
KaluTana.

Bo Bropom naparpade — «I[Ipodaemsl Tekymero 3akonoaareibcrsa KHP 00
HHOCTPAHHBIX MHBECTUIIUAX).

CocrosiHue 3aKOHOJATEIHCTBA 00 WHOCTPAHHBIX WHBECTUILIMSIX HAXOIUTCS B
MPSIMOM 3aBUCUMOCTH OT 0CO00M COITMATBHOM Cpeibl U MOJI0XKeHUs B cTpane. OnHako,
C pa3BUTHEM HAIIMOHAJIBLHON M MEXIYHApOIHON 3KOHOMHKH, B 3aKOHOAATEIHCTBE 00
WHOCTPAHHBIX WHBECTHUIIUSIX BBISIBIISIIOTCS CJICIYIOIINE MPOOIEMBI:

1) HopMmoTBopueckasi KOMIIETCHIIUSI PA3JIMYHBIX OPraHOB HEAOCTATOYHO
onpeneneHa. M3-3a neneHTpanu3alny 3aKOHOIATEIIBHOM KOMIIETEHIIUH, OTCYTCTBYET
SACHOE pa3rpaHUYCHUE B KOMIIETCHIUH OPraHOB, MPUHUMAIOIINX 3aKOHOJATEIbHbBIC
aKTbl, U 3TO MPHUBOIUT K TOMY, YTO HOPMBI O TOXJECTBEHHBIX ITPABOOTHOILICHUSIX
TyOIUPYIOTCS B PA3IMYHBIX MPABOBBIX aKTaX.

2) YcraHOBIEHHME pa3IMYUil B TPABOBOM PETYIUPOBAHUM HAI[MOHAIBHBIX
MHBECTUIMA U NTHOCTPAHHBIX MHBECTUIIMA HE COOTBETCTBYIOT PHIHOYHOW YKOHOMUKE,
[0 CYUIECTBY, TAaKHE PAa3JIMUMs SBISIOTCS IEPEKUTKOM IKOHOMUKM. B Hauane
MOJIUTUKU PeOPM U OTKPBITOCTH, B COOTBETCTBHHM C OCOOOM COLMAIBLHON Cpeon,
OBLJIO PEIICHO TMO0-Pa3HOMY PEryaupoBaTh JCATEIbHOCTh HAIMOHAJIBHBIX U
WHOCTpPAHHBIX HMHBECTOpPOB. OJHAKO, C CO3JaHUEM CHUCTEMbl COLUATIUCTHYECKOU
pBIHOYHOM dKoHOMUKH Kwutas, nuddepeHImpoBaHHbI MOAXOJ CTAaHOBHUTCS HE
aKTyaJICH, B HEM BBISBIISIFOTCS HEJIOCTATKH U TIpo0sieMbl. PaznuuHoe 3akoHOAaTeIbHOE
pEryaMpPOBaHUE NMPUBOIUT K HEPABHOIIPABHOMY IIPABOBOMY CTATYCy MEXIY Pa3HbIMU
MPEAITPUATUIMHU.

3) 3akoHOIATENHCTBO 00 MHOCTPAHHBIX MHBECTHUIIMX, Kacaloleecs pa3anyHbIX
OpraHU3alMOHHO-TIPABOBLIX  (POPM  NESITEIBHOCTH HWHOCTPAHHBIX HMHBECTOPOB,
CTpalaeT CephE3HBIMH TMPOTHBOpPEUHSAMU. B 3akoHOmaTenbcTBE 00 WHOCTPaHHBIX
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VHBECTUIMAX OTCYTCTBYET €IMHCTBO, MHOTHE 3aKOHbI M 3aKOHOIIOJOXKECHUS
TyOIIUpYIOTCs, a MOAYAC U MPOTUBOPEUAT JIPYT APYTY.

4) OcrarTcs He YCTpaHEHHBIMH HEKOTOPBIE MPOTUBOPEUUS MEXKIY OOIIMMHU U
CHEUHUAIBHBIMU 3aKOHAMH.

5) CoxpaHsitoTcsi TPYITHOCTH B COIIACOBAHUHM TMOJIOKEHUM MEXIy 3aKOHAMH 00
MHOCTPAHHBIX WHBECTHIMAX W 3aKOHAMH O HAIIMOHAJIBHBIX KAUTAJIOBIOXKEHUSX,
OOHAPYXKUBAIOTCS MPOTHBOPEUHS B UX PUMCHCHHH.

B  Tperrem maparpade — «llenin pedopMbl HMHBECTHIIMOHHOTIO
3aK0HOAATEJbCTBA M NMPOoeKT «3akoHa KHP 00 MHOCTPAHHBIX MHBECTUIUAX) —
paccMaTpHBaeTcsi 0OCTaHOBKA, B KOTOPOU CTasia BOZHUKATh HEOOXOAUMOCTb pe(pOopMbI
3akoHomarenbcTBa KHP 00 WHOCTpaHHBIX WMHBECTHIMSAX, HOBBIC ITOJIOKCHUS,
CTPYKTypa U OCOOCHHOCTH MPOEKTa 3aKOHA 00 MHOCTPAHHBIX MHBECTHUIIMSIX, a TAKKE
3HaYEHUE YCTAHOBJIEHUS €IMHOTO 3aKOHA 00 MHOCTpaHHbIX nHBecTHLMAX B KHP.

MunucrepctBo kommeprun KHP omy6nukoBano mpoekt 3akona KHP «O6
WHOCTPAHHBIX HUHBECTHUIIUAX», a TakxKe U «[losCHeHMsI K MPOEKTY» AJi OOIIECTBEHHBIX
koHcynsranuiit! Eciim npoext OGymeT NPUHAT ¥ 3aKOH BCTYIMT B CHILY, TO MOJEIb
YIPaBICHUS NPOLIECCAaMU MPUBJICYEHUS] MHOCTpaHHbIX nHBecTulnii B KHP mporiner
nepesniomMHoe npeodpazoanue. CornacHo mpoekty 3akoHa KHP «O6 wHOCTpaHHBIX
WHBECTULIHAAX», MpEANojaraeTcsa Npu3Hath yrparuBmuMu cuiy: 3akoH KHP «O
COBMECTHBIX MAEBbIX MPEINPUATUIX KUTAUCKOTO U MHOCTPAHHOIO KalHTaia, 3aKOH
KHP «O npennpusitusx MHOCTpaHHOro kamutana», 3akoH KHP «O coBmecTHBIX
KOOIEPAIMOHHBIX (KOHTPAKTHBIX) TMPEANPUITHIX KUTAHCKOTO M WHOCTPAHHOIO
KanuTajga», U BMECTO HUX yCTaHOBUTh enuHbli 3akoH KHP «OO0 wuHOCTpaHHBIX
MHBECTULHAX» 2,

[Io cpaBHennto ¢ 3akoHoM KHP «O cOBMECTHBIX MHaeBbIX NPEANPUATHAX
KUTaNCKOTO U MHOCTPAHHOT'O KanuTajnay, «O NpeanpusTUsIX HHOCTPAHHOIO KalluTasay,
«O COBMECTHBIX KOOIEPAIMOHHBIX (KOHTPAKTHBIX) MPEANPUATUSIX KUTAUCKOTO H
WHOCTPAHHOTO KamuTanay, pazmep crarei mpoekrta 3akoHa KHP «O6 nHOCTpaHHBIX
MHBECTULIMSIX)» CTal 00bEMHEE, TaK KaK €ro CoJep >KaHhe OXBaThIBAET OYEHb ITUPOKHIMA
KpYr MpPaBOOTHOLUEHUM, M COAEPKUT OOJIbIIE KOHKPETHBIX MPAaBHII O JOIYCKE
WHOCTPAHHBIX WHBECTUIIMA W YOPABICHUH pa0OTON NPEANpHUSATANH C ydacTUEeM
WHOCTPAHHOIO KaluTaia.

Pazpabotka u Oyaymee npunstue 3akoHa KHP «OO06 wuHOCTpaHHBIX
WHBECTHIIMSIX)» - 9TO 0O0JbIIast paboTa B MPOIIECCE TOTUTHKU PEHOPM U OTKPHITOCTH U
yIpaBlI€HUsS CTPAHOW B COOTBETCTBUM C 3aKOHOM. OmnyOiaMKOoBaHHE MPOEKTa 3aKoHa
KHP «OO6 uHOCTpaHHBIX MHBECTULUSAX» SIBISIETCS BaXKHbIM marom. [IpoekT moka
HaxonuTcesa Ha pazpadotke B Munucrepctse kommepuun KHP, no Hamemy MHeHuto,
€ro HeoOXOAMMO TTyOOKO MCCienoBaTh U BcecTopoHHe oOcynuTh. Korma 3akon KHP

11 3akon KHP «O6 MHOCTPaHHBIX MHBECTUIUAX (MPOEKT) U 00BICHUTENbHAS 3aMUCKA K TPOEKTY. OpUTMHAIBHBIA TEKCT
G LI S/ N 2 SRS I E P N E R G v CHFE R K &R B Y & H WY
URL: http://tfs.mofcom.gov.cn/article/as/201501/20150100871010.shtml (mata obpamienus: 12.01.2017) (Ha xuT.513.)
12 TIzan Tynuun. OOGCYXIEHHE 3aKOHOJATENbCTBA: OOOOIICHHE TOYEK 3PEHMH, BHICKA3aHHBIX 10 IOBOAY
3aKOHOJIATENbCTBa 00 MHOCTPAHHBIX MHBECTUIMAX // KoMMeHTapuii S5KOHOMUKH U topucnpyaeHimu. - 2015, - Ne 1. -
C.273. (Ha kut.53.) OpuruHanbHbINA TekCT: JA JK: « IEVFI: FESMH R EEIT 1R, S5k
PRI, 2015 4R 1], 55 273 UL,
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«O06 MHOCTPAaHHBIX MHBECTHLMSIX» BCTYMHUT B CHUJY, OH, TAKUM 00pa3oM, 3aBEpILUT
ucnonb3oBanre B KHP nucnepchoit (auddepeHuupoBaHHON) 3aKOHOTBOPYECKON
MOJIENH ISl CO3JJaHUsI aKTOB PETYJIMPOBAHMS MHOCTPAHHBIX MHBECTHILIMI, OoJiee Toro,
CYLIECTBEHHO H3MEHUT BCIO HBIHEUIHIOK CUCTEMY PEryJIUpOBAHMS WHOCTPAHHBIX
uHBecTUIMH. JlaHHBIN 3aKkoH OyzeT crnocoOCTBOBaTh KOHKYPEHLIMH MHOCTPAHHBIX U
KUTACKUX MHBECTOPOB Ha OoJjiee MpO3payHON W crpaBemasiuBod ocHoBe. EcTh Bce
OCHOBaHMsI CUMTaTh, yTo mpuHATHE 3akoHA KHP «O0 MHOCTpaHHBIX MHBECTHUIUSIX)
CMOXET MAaKCUMaJbHO yCTpaHUTh Hpodensl B 3akoHojarenbctBe KHP o
pEeryliupoBaHUM HMHOCTPAHHBIX WHBECTUIMH, W OyleT COJAEHCTBOBaTh HOBOMY
CTPEMUTEILHOMY Pa3BUTHIO IKOHOMUKH KuTasi.

B 3akiarouenun moABOOATCA HTOTHM BBIIIOJIHCHHOTO JHUCCCPTAITMOHHOTO
HCCJICOAOBaHUA.
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Yxan JIsauBIH
(Kuraiickas Hapoanas Pecny0inka)

MPABOBOE PET'YJINPOBAHUE OTHOINEHUH C YYACTUEM UHOCTPAHHBIX
HNHBECTOPOB B KHP

Hucceprarus npeacTaBiser co00i KOMIUIEKCHBIN HAYYHBIA aHAJIU3 TPABOBOTO
pEeryinupoBaHusl HHOCTpaHHOTO nHBecTUpoBaHus B KHP, mpaBoBbIe OCHOBBI KOTOPOTO
MOJBEPTralOTCsl B HACTOAILEE BpEMS CYLIECTBEHHOMY OOHOBICHHMIO KHUTAHCKUM
3akoHOzateneM. B Hell packpeiBaeTcs crneuu@uka MPaBOBOTO PEryJlIMpOBaHUs
WHBECTULUHUOHHBIX oOTHOWeHn B KHP ¢ ydacTueM WHOCTpaHHBIX HHBECTOPOB,
COACPKUTCA XAPAKTEPUCTUKA OpPraHU3allMOHHO-TPABOBBIX (OpPM, B KOTOPBIX
WHOCTPAHHBIE WMHBECTOPHl MOTYT OCYLIECTBIIATh KAIIUTAJIOBIOKEHUSA, & TAaKKE
COoCOOOB 3alTUThl MHOCTPAHHBIX MHBECTUIUH, TpuMeHsieMbix B KHP.

B wuccnenoBaHum OcCBEHIAlOTCS HWCTOYHMKH coBpeMeHHoro mnpaBa KHP,
cofepkamue OoOlMe HOPMBI, KacarouMecs HWHBECTULHUOHHBIX  OTHOIIECHUM,
CIECLMAJIBHBIE HOPMBl HMHBECTULIMOHHOIO 3aKOHOJATENBbCTBA, OTHOCALIETOCsS K
NEeATENIbHOCTH MHOCTpaHHbIX HHBEeCTOPOB B KHP, a Takyke npaBoBbie CpeaCcTBa 3AILHUTHI
uHOCTpaHHbIX HHBecTopoB B KHP, 3akperuisieMble Kak 3aKOHOAATEIbCTBOM 00
MHOCTPAHHBIX MHBECTULIMAX, TaK U JBYCTOPOHHMMHU COINIAIIEHUSAMHU. PaccMoTpeHsl
TaKK€ BOMNPOCHl 3alUTBl MHOCTpaHHbIX uHBecTMuuMid B KHP mocpeactsom
CTPaXOBaHMsI, TPOAHAIM3UPOBAHBI MTPOOIEeMbl TeKyllero 3akonoaareiasctsa KHP 00
WHOCTPAHHBIX HMHBECTULHUAX, PACKPBITBI 3aa4yd pe@opMbl HMHBECTHULMOHHOIO
3aKOHOAATENbCTBA. ABTOpP MOAPOOHO paccMaTpuBacT HOBEJUIBI 3aKOHOIPOEKTa 00
WHOCTPAHHBIX UHBECTULIUSAX, BBIIEISASA €TI0 MOJOKUTEIBHBIE CTOPOHBI M HETOCTATKHU.

Zhang Liangwei
(The People’s Republic of China)
RELATIONS INVOLVING FOREIGN INVESTORS AND THEIR LEGAL REGULATION
IN PRC

The thesis is a comprehensive scientific analysis of the legal regulation of
foreign investments in the PRC, the legal basis of which is currently being substantially
updated by the Chinese legislator. It reveals the specifics of the legal regulation of
foreign investments in China, describes the organizational and legal forms in which
foreign investors can make investments, as well as rules protecting foreign investments
in the PRC.

The research throws light on sources of modern law of the PRC containing
general norms concerning investment relations, special norms of investment legislation
relating to the activity of foreign investors in the PRC, as well as on legal means of
protecting foreign investors in the PRC, fixed both by the legislation on foreign
investments and bilateral agreements. The issues of protection of foreign investments
in China through insurance are also examined, problems of the current legislation of
the PRC on foreign investments are analyzed, the tasks of reforming investment
legislation are disclosed. The author examines in detail the novels of the draft law on
foreign investment, highlighting its positive aspects and shortcomings.
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